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BONNEVILLE COUNTY

IDAHO

Matthew F. McColl, ISB No. 6005
Angela K. Hermosillo, ISB No. 7425
QUANE SMITH LLP
Sixteenth Floor, U.S. Bank Plaza
1 01 South Capitol Boulevard
P. O. Box 519
Boise, Idaho 83701
Telephone: (208) 345-8600
Facsimile: (208) 345-8660

7.009 ~UG I 7 Ali 10: ~ 4

Attorneys for Defendants

OR1GlNAL
IN THE DISTRICT COURT OF
THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND
FOR THE COUNTY OF BONNEVILLE
MARVIN F. MORGAN,
Plaintiff,
vs.
MICHAEL ALEXANDER DEMOS, M.D.;
JOHN D. CHAMBERS, JR. M.D.; AND
IDAHO HEART INSTITUTE P.C.,
Defendants.

Case No. CV-06-4332
AFFIDAVIT OF COUNSEL IN
SUPPORT OF SECOND RENEWED
MOTION TO EXCLUDE PLAINTIFF'S
EXPERT WITNESS JAY N.
SCHAPIRA, M.D., OR
ALTERNATIVE MOTION TO
DISMISS

STATE OF IDAHO
: ss.
County of ADA
Comes now Matthew F. McColl, having been first duly sworn upon oath
and depose and says:
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AFFIDAVIT OF COUNSEL IN SUPPORT OF SECOND RENEWED MOTION TO EXCLUDE
PLAINTIFF'S EXPERT WITNESS JAY N. SCHAPIRA, M.D., OR ALTERNATIVE MOTION
TO DISMISS - 1

1.

I am an attorney with the law firm Quane Smith LLP, counsel of

record for Defendants Chambers, Demos and the Idaho Heart Institute.

The

information and facts specified herein are based upon your Affian't own first-hand and
personal knowledge.
2.

Attached hereto as Exhibit A is a true and correct copy of the

transcript of hearing before the Honorable Jon J. Shindurling held March 24, 2009.
3.

Attached hereto as Exhibit B is a true and correct copy of the

transcript of hearing before the Honorable Jon J. Shindurling help March 30, 2009.
4.

Attached hereto as Exhibit C is true and correct copy of the

transcript of hearing before the Honorable Jon J. Shindurling for a hearing conducted
June 22, 2009, at which point and time Defendants' Motion for Sanctions was taken
up and heard by the Court.
6.

Attached hereto as Exhibit 0 is a true and correct copy of an April

29, 2009 letter from your Affiant to Lowell Hawkes, counsel for Plaintiff, with
accompanying facsimile cover sheet and confirmation sheet.
6.

Attached hereto as Exhibit E is a true and correct copy of an April

30, 2009 letter from Lowell Hawkes, counsel for Plaintiff, to your Affiant.
7.

A ttached hereto as Exhibit F is a true and correct copy of the

deposition of Jay N. Schapira taken June 30, 2009 in the matter of Falke v. Kernisi.
8.

Attached hereto as Exhibit G is a true and correct copy of the July

1, 2008 deposition of Jay N. Schapira in the matter of Nalls v. St. Joseph's Hospital
of Atlanta.
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AFFIDAVIT OF COUNSEL IN SUPPORT OF SECOND RENEWED MOTION TO EXCLUDE
PLAINTIFFS EXPERT WITNESS JAY N. SCHAPIRA, M.D., OR ALTERNATIVE MOTION
TO DISMISS - 2

9.

Your Affiant has attempted through various other channels to

obtain the information this Court has demanded of Plaintiff's counsel and Plaintiff's
expert witnesses.

10.

Your Affiant has been directly thwarted in his ability to prepare for

the cross-examination of Jay N. Schapira, M.D., due to the blatant and continual
violation of this Court's Order and demand that Plaintiff's counsel produce a true and
correct copy of Jay N. Schapira's testimonial history as is required by the Idaho Rules
of Civil Procedure, through this Court's Order of March 24, 2009.

11.

Defendants Demos, Chambers and the Idaho Heart Institute are

prejudiced by Plaintiff and/or Plaintiff's counsel and/or Plaintiff's expert's continued
conduct.
FURTHER your Affiant saith naught.

~L--~--

Matthew F. McColl

SUBSCRIBED AND SWORN to before me this

\l~1ay of August, 2009.

C{tlt\Lt J
n\"

/~
A

~I'rY\

J "l', In .
~ CU~ \

Notary Public for Idaho
Residing at Boise, Idaho
Commission expires 12112/14
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AFFIDAVIT OF COUNSEL IN SUPPORT OF SECOND RENEWED MOTION TO EXCLUDE
PLAINTIFF'S EXPERT WITNESS JAY N. SCHAPIRA, M.D., OR ALTERNATIVE MOTION
TO DISMISS - 3

CERTIFICATE OF SERVICE

(·C(t~

I HEREBY CERTIFY that on this __ day of August, 2009 I served a true
and correct copy of the foregoing AFFIDAVIT OF COUNSEL IN SUPPORT OF SECOND
RENEWED MOTION TO EXCLUDE PLAINTIFF'S EXPERT WITNESS JAY N. SCHAPIRA t
M.D., OR ALTERNATIVE MOTION TO DISMISS by delivering the same to each of the
following, by the method indicated below, addressed as follows:
Lowell N. Hawkes
Ryan S. Lewis
Lowell N. Hawkes, Chartered
1322 East Center
Pocatello, Idaho

[Xl
[]
[]
[]

f

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

r)

J

9 ;)r-

AFFIDAVIT OF COUNSEL IN SUPPORT OF SECOND RENEWED MOTION TO EXCLUDE
PLAINTIFF'S EXPERT WITNESS JAY N. SCHAPIRA, M.D., OR ALTERNATIVE MOTION
TO DISMISS - 4

IN THE DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF I DAHO
IN AND FOR THE COUNTY OF BONNEVILLE

MARVIN F. MORGAN,

)
)

Plaintiff,

)
)

vs.

) Case No. CV-06-4332
)

MICHAEL ALEXANDER DEMOS, M.D.;
)
JOHN D. CHAMBERS, JR., M.D.;
)
and IDAHO HEART INSTITUTE, P.C.,)
)

Defendants.

)
)

MOTIONS HEARING
MARCH 24, 2 009

BEFORE THE HONORABLE JON J.

SHINDURLING

Idaho Falls, Bonneville County,

Idaho

COpy
- - - - - - - - - - - - - - - - - - - - -- - - - - - - - - - - - - - - - - - - - -- - - - -- - -- - - -

NANCY MARLOW, CSR
Official Court Reporter
605 North Capital Avenue
Idaho Falls, Idaho
83402
TELEPHONE (208) 529-1350 Ex. 1194
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A P PEA RAN C E S

1
2
3

4

FOR THE PLAINTIFF :

5

LOWELL N . HAWKES ,
Lowell N . Hawkes ,
1322 East Center
Pocatello , Idaho

ESQ .
Chartered
83201

6

7
8
9

FOR THE DEFENDANTS :

MATTHEW F . McCOLL , ESQ .
Quane Smith , LLP
101 South Capitol Boulevard
Boise , Idaho
83701

10
11

12
13
14

15

16

17
18

19
20

21

22
23

24
25

39 '"/

MARCH 24, 2 0 1")9

1
2

1

me additional ·'f)formation relating to Dr. Schapira's

2

3

THE COURT: All right.

II be on the

3

I thought that this was something

that was
pressing and must be addressed,
Your Honor. And that's the basis for my motion to

4

record in Bonneville County Case No. CV-06-4332,

4

5
6

Morgan versus Demos. Present on behalf of the

7

defendant is Matthew McColl. This is the time set for

5
6
7

that Madam Clerk has set both of these matters for

8

hearing, I think, on a number of things. I was going

8

today, and plaintiffs counsel has been so advised.

9

through the file and trying to get everything -- make

9

plaintiff is Lowell Hawkes. Present on behalf of the

shorten time on both the motion in limine and the
motion to exclude Dr. Schapira. My understanding is

10

sure we had everything here and that it was in order.

10

THE COURT: All right. Mr. Hawkes, as to the
motion to shorten time?

11

But as I -- the defendant has made a motion in limine

11

MR. HAWKES: Thank you, Your Honor.

12

and also a motion to shorten time as to the hearing of

13

that motion in limine, and that is noticed for hearing

12
13

At the pretrial conference, Your Honor, we
filed a Rule 16(c) pretrial statement. And among

14

today. The plaintiff has made a motion for protective

14

other things in that, we pointed out those areas where

15

order but not noticed that for hearing, that I can

15

we thought there could be some efficiencies that

16

see.
MR. HAWKES: I think that was the one relating
to a deposition that they have vacated.

16
17
18
19
20
21
22
23
24
25

needed to be considered if we were to go that route.

17
18
19

THE COURT: So that's no longer--

20

MR. HAWKES: Is that right, Matt?

21

MR. McCOLL: We have vacated that deposition.

22

THE COURT: -- an issue. All right.

23
24

So let's address, first, the motion to shorten
time, Mr. McColl.

25

MR. McCOLL: Thank you, Your Honor.

Rule 16(c) specifically deals with raising at
the pretrial issues which will move the case along,
save time, or otherwise need to be addressed.
Defense counsel did not file a Rule 16(c)
pretrial statement. And at the end of our pretrial
conference, the Court asked whether there were any
other issues that the Court needed to address, and the
answer was, no.
Now in that same setting, we had tried to

3
1
2

5

And the motion to shorten time pertains to both
my motion in limine and also my motion to exclude,

1

schedule our motion for partial summary judgment on

2

liability. And at that time, counsel, even though the

3

Your Honor. And both of those, I think, are before

3

way in which we had scheduled it was a day or two

4
5

the Court.
THE COURT: Yes.

4

short of the hearing, it did not shorten the time

6

MR. McCOLL: These matters are -- with respect

5

available for defense counsel to address that. But

6

the position taken at the time was that it was too

7

to the motions in limine, these matters are matters

7

late; there wasn't enough time; this case was ready to

8

that I think need to be taken up and addressed by the

8

go to trial.

9

Court prior to bringing in the panel of jurors and

9

So to the extent that we had mentioned there

10

had never been any responses by way of affidavit or

them and may not be in the propriety of counsel to

11

opposition to the affidavits of our witnesses, the

discuss with those jurors. These are matters that I

12

response at that time was, well, we did all that the

10

having them confront issues which I think may confuse

11
12
13

think need to be taken up before we voir dire these

13

Court requires; we gave names, addresses, and phone

14

jurors, Your Honor, and Mr. Hawkes and myself voir

14

numbers.

15

dire these jurors and establish a panel.

15

I had commented about our discovery that had

16

Particularly, I'm interested in having the

16

not been answered, asking for the material basis of

17

Court, with respect to the motions in limine, address

17

any expert opinions, which we never got in any

18

issues relating to improperly instructing the jurors

18

substance in response to that.

19

on elements of the law.

20

19

Now, with respect to my motion to shorten time

And so we left the pretrial with the setting

20

that defendants' position was discovery issues were
behind us. In terms of experts, there was nothing

21

for my motion to exclude Dr. Schapira, the basis for

21

22

that, Your Honor, is that in conducting and in

22

that needed to be given on experts, because they had

23

preparing my cross-examination for Dr. Schapira, I

23

said if we gave names, addresses, phone numbers, that
was it.

24

have, of my own volition, secured some information.

24

25

But now having pulled a

u.s.

25

District case that gives

6

4
1 of 13 sheets

And as you may recall, we advanced the pretrial
04/28/2009 10:18:27 PM

Page 3 to 6 of 51

398

1

date to February 23rd, a little bit to "'ccommodate a

1

and could have been and that some of these are couched

2

March 2nd trial that Judge St.

,.is conducting in

2

in terms of

e when, in fact, they are

3

Pocatello, in which we were one

multiple law

3

essentially

ry judgment motions as to two key

4

firms scheduled for two-and-a-half weeks.

4

experts to which they have never filed a single

5

responsive pleading, nor requested a deposition or

to either vacate this trial setting and lose the trial

6

anything.

7

date, or to move ahead and vacate our motion, for

7

8

which the defense said there was insufficient time.

8

setting with just a few days left to go to get

9

everything ready and to meet with the key people I

And so we were given the chance at the pretrial

5
6

Well, after our case in Pocatello is not quite

9

And so this is -- this is a huge burden in this

10

need to. And we would ask that if the Court does not

case is over, that now they have time to jump over our

11

rule that they waived these by at pretrial saying,

motion and send a 23-page memorandum on issues that

12

nothing further, that we only go so far as those

well could have been addressed- atthe pretrial in- a

13

things that-would- address what' could be said or not'

setting where I now do not have sufficient time to do

14

said to the jury, and then take them as they must, as

15

the things I've got to do to get ready for trial.

15

they must be taken, as the Court determines with our

16

Between just getting the remainder of the jury list

16

shortened trial schedule. I don't anticipate, from

17

yesterday, preparation of voir dire, witness

17

what I see in there, with the brief look I've been

18

examinations, meeting with witnesses, finalizing the

18

able to give to it, that there would be anything

19

exhibit bonks and that, the time is just gone. A

19

before the third or fourth trial day anyway.

20

minor little complication, I lost Ryan today to a new

20

Thank you.

2-1

baby. SoI'm shorthanded here.

21

THE COURT: All right. Anything else,

10
11

done, then we start getting these motions, before the

12
13
14

22
23
24
25

THE COURT: Well, have him not play around so

22

Mr. McColl?

23

much.
MR. HAWKES: Yeah, I know. I haven't worked
him hard enough. This is his fifth. He's had way too

24

MR. McCOLL: Well, I don't want to get into the
substance- ofthe motions, Your Honor, other than --

25

THE COURT: I understand that.

7

9

1

much time off. We knew the baby, Your Honor, was in

2

this area. And it was by C-Section. But the --

Let me ask you this before we go any further.

1
2

I've looked and looked and looked in this file. I've

THE COURT: Well, tell --

3

got your stuff on in limine, but I cannot find a

4

MR. HAWKES:

4

motion or a notice of hearing as to the exclusion of

5

THE COURT: Everything okay?

5

Jay Schapira.

3

bottom line --

6

MR. HAWKES: Everything is okay.

6

Do we have that in the ROA?

7

THE COURT: Excellent. All right.

7

COURT CLERK: I don't think so.

8

9

MR. HAWKES: And Kim's doing fine. But I lost
my extra set of hands. I lost my brains. And

r don't

10

have a problem if these thi ngs are deemed essential

11

that we try to find a way that we can do that.

THE COURT: I can't find it. I don't have a

8
9
10

courtesy copy. I don't have a file copy. Now that -you may have filed it, but I'm blind.

11

MR. McCOLL: I'm sorry, Your Honor. I

12

In fairness, it seems to me that if they come

12

certainly intended to get you a copy. It's something

13

in and say, we don't have time to do this, because

13

that I -- plaintiff's counsel was aware of. It's

14

even though you give us enough prep time, we're a day

14

almost -- it couldn't be more important, Your Honor.

15

or two short on the hearing, why shouldn't we go back

15

16

and hear our motion first? Why do they get the

16

17

benefit or the alleged benefit of jumping over our

17

MR. McCOLL: I filed, in January of 2007, a

18

motion just to get to theirs?

18

26(b)(4) disclosure request upon Mr. Hawkes asking for

19

19

Jay Schapira's testimonial history. I never got it.

there are issues that absolutely the Court feels must

20-

Jay Schapira has testified probably more than any

21

be addressed before we pick the jury, I don't have a

21

expert witness in the country.

22

problem with that. But I would like the time to

22

20

My suggestion would be that to the extent that

THE COURT: Well, just give me a one sentence
capsulation of what the issue is here with Schapira.

In preparing my cross-examination, in reviewing

23

address these issues if they are going to be heard.

23

the cases that I obtained of my own, the depositions I

24

Our position is they are waived because they were flat

24

obtained on my own, I found several. However, there

out foursquare called for in the pretrial conference

25

is a U.S. District Court case that I just came upon

-25

10

8
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1

that says that Jay Schapira was dep,-,"<::d 42 times in

and invited evervhody to come see it. At that time,

2

2005. As Your Honor knows, a 2

disclosure asks

2

Mr. Comstock,

3

for testimonial history over the last

years.

3

plaintiffs

4

I am missing probably 150, maybe 200 cases that

4

And that is he's instructing the jury in the form of

5

Dr. Schapira didn't provide me with.

5

not instructing the jury about issues relating to

6

insurance and issues relating to noneconomic damages.

THE COURT: All right. Okay. I kind of got

6

7

the issue. Okay. Now--

9

THE COURT: He's instructing the jury by not

7

MR. McCOLL: And I don't want to get into it

8

8

right now, Your Honor, because I know we're still

Comstock, who is a respected
told everybody what he's doing.

instructing the jury?

9

MR. McCOLL: What he's saying is, you shouldn't

10

working on the motion to shorten time. I know

10

think about insurance. You are not to think about

11

plaintiffs counsel is aware of it, and he has

11

insurance, with the aim, of course, to get the jury

12

addressed it in his affidavit which I just received

12

thinking that one of these parties is insured.

13

aboutl:00this afternoon. Butl have' prepared; I

13

14

have reviewed it, and I know what he's saying. But,

14

prevented from discussing the jury instruction

15

respectfully, with respect to the motion to shorten

15

relating to insurance during voir dire and opening

16

time, Mr. Hawkes is confusing and confounding two

16

statement, because I think that that's --

17

separate hearings, one on the motion for partial

17

18

summary judgment which was heard in advance of the

18

19

pretrial.

So, Your Honor, I would like Mr. Hawkes'to be

THE COURT: I will instruct on that. I will
not allow any further discussion.

19

MR. McCOLL~ Great. Thank you, Your Horror.

THE COURT: I've addressed that issue.

20

The secondary issue is with respect to the cap

21

MR. McCOLL: Yeah,

21

on noneconomic damages. The line antiCipated in --

22

THE COURT: All right. Now let me rule on the

22

20

23

shorten time.

24'
25

These -- as I can understand it, these are all
issues that have to do with admissibility of evidence

THE COURT: It's irrelevant.

23

MR. McCOLL: Thank you, Your Honor.

24

THE COURT: I don't care what Comstock says.

25

MR. McCOLL: And that was my only concern,

11

13

1

at trial, whether it be this issue there ought to be

2

some sort of a restriction on Schapira because of

2

THE COURT: That's a restriction --

3

failure to disclose, or whether they are just cleanup

3

MR. McCOLL: -- that it was going to happen.

4

pretrial evidentiary issues.

4

Your Honor, is that I was anticipating --

I went through the motion in limine. Some of

5

THE COURT: That's a restriction imposed upon

5

us by the Legislature. I will take the -- I will do
the cutting--

6

them seemed to be standard, things,like insurance and

6

7

that kind of thing. Some of them are a little more

7

MR. McCOLL: Thank you, Your Honor.

B

complicated. But I think it's appropriate to get

a

THE COURT: -- if it's necessary.

9'

those addressed before trial; one way or the other.

9'

MR'. McCOLL: The secondary issue, Your Honor,

10

10

has to do with Dr. Demos' history with various

Mr. Hawkes, as a summary judgment. Summary judgment

11

legislative governmental bodies in Maine, Nebraska,

12

is very carefully governed by Rule 56, It has

12

and Colorado. And this is all in Dr. Demos'

13

specific time limits. We've dealt with that in a

13

deposition. Many years ago, decades ago, he had a

11

It's not in the same category, frankly,

14

previous hearing. I'm not going to equate these to a

14

physician-patient conflict that got him sanctioned by

15

summary judgment issue. These have to do with

15

the Maine Board of Medicine, which he then omitted in

16

admissibility of eVidence, and so I will grant the

16

applying for a license at two other -- in two other

17

order shortening time.

17

states.

18

Now let's quickly deal with the substance of

19

the motion in limine and the other. I've got

20'

30 minutes. I start my drug court at 3:00.

21
22

MR. McCOLL: Thank you, Your Honor. I will run
through them.

23

The basis of several of my motions in limine

That was the purpose of the discussion at his

18
19

deposition was to elicit that information.

Under

20

Rule 403, it's my position that to the extent it is

21

even remotely relevant, it is so prejudicial to a fair

22

analysis of whether Dr. Demos complied with the

23

applicable standard of health care practice, that

24

have to do with jury instructions, Your Honor. The

24

discussions regarding past licensure issues should be

25

ITLA went on an across-the-state circus this last fall

25

precluded in all shapes and forms.

12
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1

2

THE COURT: What was the .... ature of the
discipline?

3

MR. McCOLL: The nature

discipline,

1

proffered to the Court. He has been offered as a

2

witness.

3

Mr. Sch

indication at all thatany medica! knowledge or has any

4

Your Honor, was that Dr. Demos -- and this is

4

information to bear at all on Ella Morgan's care and

5

contained within his deposition, so I'm not stepping

5

treatment on February 3! 2004. It's completely

6

on any toes. Dr. Demos had asked a patient out

6

irrelevant, and it's not reasonably calculated to lead

7

several weeks after he saw her. The Maine Board of

7

to discovery of admissible evidence.

8

Medtcine--

8

9
10

THE COURT: So it wasn't a practice issue; it

12

MR. McCOLL: It wasn't a practice issue. Yeah,
there's no practice issues at all! Your Honor.

13
14

THE COURT: Mr: Hawkes;. let's-address that-one.
Why should that even be relevant?

15

THE COURT: Where are we on Schroeder,
Mr. Hawkes? What's his role in this?

10

was a conduct issue?

11

9

MR. HAWKES: I didn't intend to get to that,

11

MR. HAWKES: Well, in the deposition of
Dr. Demos, he said there was no other patient that

12

day. Neil Schroeder, in fact, was another patient.

13

The- medical records of the Idaho Heartlnstitute are

14

irreconcilable as to the timeline that is contained

15

within the record relative to when things happen. And

16

but I did intend to reserve the right to go into the

16

Mr. Schroeder has a direct personal knowledge of the

17

fact that he was sanctioned in Colorado.

17

order of events, had a conversation with Dr. Demos

18

THE COURT: For what?

19"

MR. HAWKES: By giving a false answer

20

Board of Medicine there about no prior --

21
22

18

ta the

THE COURT: What's that got to do with this
case?

·19

during the crisis with Mrs. Morgan before the EMTs got
there. His record also provides a separate timeline,

20

and the medical records also raise issues of the

21

reliability of the record as to Mrs. Morgan! because

22

critical parts of the record are verbatim identical.
They were not dictating medical records of what
happened-. They were pasting boilerplate.

23

MR. HAWKES: Credibility, Your Honor.

23

24

THE COURT: Under-what rule?

24

25

MR. HAWKES: I just felt like the credibility

25

THE COURT: Well, but what you're saying is he

17

15
1

1

of a witness is always at issue.
THE COURT: Well, but there's a specific rule

2

was there; he made some observations?

2

MR. HAWKES: Yes.

3

that deals with that! and you don't address

3

THE COURT: All right. Mr. McColl?

4

credibility by specific acts of misconduct.

4

MR. McCOLL: Dr. Demos did not

say there

5

MR. HAWKES: I wasn't going to address the

5

weren't additional patients. This is the first that

6

specific act, other than a statement to the Board of

6

I'm hearing that.

7

Medicine.

7

S

THE COURT: That's a specific act.

S

9

MR. HAWKES: Yeah.

9

THE COURT: All right. Anything else on that

10
11

issue?

THE COURT: Well, I don't know what he said or
didn't say.
MR. McCOLL: He did not, Your Honor.
THE COURT: All right. To the extent that

10
11

there's somebody there that has some lay observations

12

MR.

12

about what was occurring and might have some

13

THE COURT: In limine granted.

13

observations of timeline, that will be allowed. We're

14

MR. McCOLL: Thank you.

14

not going to get into his medical condition. We're

15

THE COURT: Okay.

15

not going to get into his treatment. We're not going

16

to get into anything of that nature. If he's -- as I

17

understand it! he's being proffered as a witness -- a

16

McCOLL~

NOr Your Honor.

MR. McCOLL: The second -- the third issue,

17

Your Honor, has to do with Neal Schroeder. He is a

18

patient from the Idaho Heart Institute.

19
20

18

contemporaneous witness of the specific events of that

THE COURT: Okay.

19

day from a lay standpoint.

MR. McCOLL: He apparently was seen the same

20

Is that correct! Mr. Hawkes?

21

MR. HAWKES: Correct.

21

day that Mrs. Morgan was seen.

22

THE COURT: Okay.

22

THE COURT: All right. That will be -- we will

23

MR. McCOLL: I haven't the slightest idea what

23

address that when it's -- there may be some of that

24

24

the reason would be for the introduction of his

25

testimony or his medical records. They have been

·25

that's admiSSible, some that's not. I'll address it
as I hear it. But in general! that would be

18

16
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1

appropriate.
rionor.

1

determines issups. And the expert witnesses must

2

assistthe

act, anctthe trier offaceis not

2

MR. McCOLL: Thank yo

3
4

THE COURT: Okay.

3

assisted by

MR. McCOLL: The next issue, Your Honor, has to

4

this; this is different than the other one. They all

do with the calling of William flynn, who is a

5

have eyes and ears, Your Honor.

6

handwriting expert. As Your Honor recalls, Mr. Hawkes

6

7

made a motion to have the original medical record

7

MR. McCOLL: I didn't depose Flynn.

8

examined by Mr. Flynn on the affidavit of counsel and

8

THE COURT: Okay. Where's his affidavit?

representations of counsel and members of the family
that Mrs. Morgan had not signed it, that it was a

9
10

forgery. Mr. Flynn came back in and advised the

11

MR. HAWKES: It would be in the last May
filings, Your Honor, with our summary judgment.

5

9

10
11

saying, see, look at here; look at

THE COURT: Anybody depose Flynn?

MR. McCOLL: His affidavit is -- should be
appended--

12

Court, via an affidavit, that it was not a forgery,

12

13

but~thaesomehow it~was-

13

14
15

whatsoever that Mr. Flynn will offer any testimony

16

that is anything other than conjecture and

16

17
18

unverifiable expert testimony. It absolutely invades

see it, but let me see here.

not" her normal signature.

Plaintiff's counsel has proffered no testimony

MR. McCOLL: But I may have made it easier for

14

Your Honor by putting it in an affidavit with my trial

15

brief.
THE COURT: Well, what does he say -- I don't

the province of the jury to show exemplars of

17
18

-19

Mrs. Morgan's signature and to suggest, without

19

WilHam Flynn, Your Honor, dated May 13th. It's

20

medical basis, that she was somehow under the

20

appended as Exhibit G to my affidavit of counsel

2-1

influence of anaesthesia when she signed a particular

21

regarding trial brief, which I filed on the 13th of
March.

22

document. Mr. Flynn's affidavit contains nothing more

22

23

than conjecture and observations that there are

23

24~

differences in Signature with respect to dropping

24~

25

below the line and an insertion of a middle initial.

25

MR. McCOLL: It's the second affidavit of

THE COURT: Okay. Well, 13 March should help
me, if it's in here.
MR. McCOLL: His affidavit is Exhibit G to that

19

21

1

All of these are observations that the jury can make

2

of its own, and the jury will have the medical record

1
2

affidavit, Your Honor.
I'm looking for anything that says exhibit something.

3

to examine, which clearly reflects that Mrs. Morgan

3

4:

was not anesthetized prior to the consent that she

4

5

signed on this document. This is merely plaintiff's

5

6-

counsel's- attempt to subvert the informed consent

6

7

statute that says, if you have a signed consent, then

8

you have consent.

7

THE COURT: Well, I'm looking for Exhibit G.
Can you hand it -- has anyone got one to hand
to me?
MR. McCOLL: I've got it right here,
Your Honor. I'll just give you -THE COURT: I've got Exhibit E.

10
11

test, Your Honor. And Your Honor's, I'm sure, read
Swallow versus Emergency Medicine of Idaho many times,

8
9
10
11

12
13

as have If Your Honor. This is clearly a case in

12

of your motion in limine, and it has up to E, but I

which someone is proffering unverifiable testimony

13

don't see an affidavit that -- I don't have that in

that cannot stand the Daubert test.

14
15

the file. I don't know where it is.

Mr. Flynn, under Rule 702, doesn't pass the

9

14
-15

r don't --

THE COURT: Well,

let's get this

16

clear. I don't do Daubert.

17
18

Court in --

19
20

of Appeals says. I don't do IYaubert.

THE COURT: Well, I don't care what the Court

22
23
25

All right. Okay. I remember this.

17
18

Okay. Anything else?
MR. McCOLL: As you can tell by your quick
cursory examination of that and your recollection,

19
20

Your Honor, Mr. Flynn says nothing more than what a

MR. McCOLL: You do 702, Your Honor.

21

that he reviewed for authenticity. Now he is going to

THE COURT: 702, just like the Supreme Court

22

come in and tell us that it's authentic, but it's not

23

her normal state of mind.

tells me to.
MR. McCOLL: That's correct, Your Honor. And

24

THE COURT: This is your affidavit in support

16

MR. McCOLL: I understand, Your Honor, but the

21

MR. McCOLL: I'll give you mine, because I know
what it says.

under that, the trier of fact is to be the one that

lay juror can do by examining the eight signatures

THE COURT: Well, that's not even what he says.

24

25

He says that he finds evidence that it was stressed.

20
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1

MR. McCOLL: Yeah.

2

THE COURT: That doesn't

3

difference between altered and forged, stress
awhole hell

of a lot.

2

signatures,

3

chemical im

res made while under physical and
and disguised signatures.

4

MR. McCOLL: That's my position, as well,

4

And he also tells us -- there's questions on

5
6

Your Honor.
THE COURT: I've faced major surgery. I'm sure

5

the consent document here. There are questions about

6

different inks being used, too, as to whether the

7

I signed things in a stressed state, whether it was

7

document was signed at the time it purports to have

8

because 1 was in a position in the bed when I signed

8

been signed, which is in conflict with other things.

9

it, or whether it was because I was in pain, or

9

And so he tested the inks and determines that you've

10

got two different pens on that document. He tells us

If what he's gOing to do is take the next step and

11

that is not just different; it's markedly different

tell us what state of mind she had at the time she was

12

than the other --

10-

whether it was because I was in a hurry,. or whatever.

11
12
13

stressed-, that's another issue. And I don't know that

13

THE COURT: That doesn't help me.

14

there's any scientific basis for that.

14

MR. HAWKES: Okay.

15
16
17

15

MR. HAWKES: Well, this is a man, Your Honor,

16

18

18

THE COURT: I know he's a man.

-19

MR. HAWKES; Well, I know.

20

THE COURT: How can he take -- go to the next
step and say what was causing the stress?

17

who--

-19
21

Mr. Hawkes?

THE COURT: I've dealt with -- keep in mind,
I've dealt with forensic documents for almost 20 years

20

MR. HAWKES: Okay. He says, in paragraph 13,
it is very evident that Mrs. Morgan was physically
unable to fottow the signature baseline while
executing the February 3, 2004 -THE COURT: So what?

21

MR. HAWKES: An inability to follow a signature

22

now from a standpoint of their evidentiary value in

22

23

court.

23

baseline is a well-recognized sign of a signature by

24-

an impaired medicated person.

24
25

MR. HAWKES: This is-not justa handwriting-

25

expert.

THE COURT: Among other things.

25

23
1
2
3

THE COURT: I understand.

MR. HAWKES: That isn't what he says.

1

MR. HAWKES: This is probably one of the

THE COURT: WeH, unless you've got a whole

2
3

hell of a lot more than that in terms of the

THE COURT: I have no problem with that.

4

scientific studies that underlie the ability to take

5

MR. HAWKES: Okay.

5

differences in one signature to another and determine

6

THE COURT: But how can you take evidence of

4

foremost that we've known in our country who is --

6

what the state of mind is, the level of intoxication,

7

the level of medication, the level of mental disorder,

7

stress and then derive from that what the source of

8

the stress is and the state of the mind of the person

8

whatever the case might be, I'm not going to let it

that's under stress is at the time?

9

in. That's too loosey-goosey for me. And I've seen

9
10
11

10

MR. HAWKES: Well, a --

11

these issues over many, many years, never read

12

incompetent just by the handwriting? You don't know

12

anything that leads to the ability -- it's almost like

13

what was causing the stress. You don't know what

13

mind reading.

14

their state -- how can you possibly derive that?

14

15
16
17

THE COURT: How can you tell that she was

nothing and, frankly, in my experience in dealing with

MR. HAWKES: Well, he expfains in his

sees, but he doesn't tell me how that leads to an

19

assessment of the state of mind.

21
22
23

like mind reading.
THE COURT: Without considering all the

16

THE COURT: He tells me the factors· that he

18
20

15

affidavit, for instance, in paragraph six --

MR. HAWKES: Well, I -- I don't agree that it's

MR. HAWKES: Well, let me see if I can help
Your Honor here.
He talks about his professional work, you know,
in 40 plus years includes --

17

physical circumstances around, to determine just

18

because there are anomalies in the signature that

19

someone was totally unaware of what they were doing is

20

beyond me.

21

MR. HAWKES: Well, he talks about the things

22

that people do routinely that become habit. And so,

23

for instance, somebody who always signs their name

24

THE COURT: In very general terms.

24

with a middle initial, inserting it as an

25

MR. HAWKES: Well, evafuation to determine the

25

afterthought. And there -- people sign their name the

24
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1

same, needing two strokes for the fY1 in your last name,

2

things- like that, he talks- about th

3
4
5

it's my opinion that she did not

6

it's not scientifically based.
MR. HAWKES: Well, that's nothing that they
have disproved his credentials.

10

11
12
13:

5

though.
MR. HAWKES: Well, and I'd like a chance to,
Your Honor. Basically, this is -THE COURT: Well, there- are- some things- that

14
15
16

you've suggested with Dr. Flynn, or Mr. Flynn, or

17
18
1S20

some evidentiary value which would help the jury in

n9 the hammer down.

MR. HAWKES: Well, I hope you're not prejudging
fairness.

6

THE COURT: I'm not prejudging.

7

MR. HAWKES: Okay.

8

THE COURT: Well, you haven't shown them to me,

It'sjustI don't want you to be

surprised

4

THE COURT: I don't care what his opinion is if

9

THE

2

3

general

consent form --

7
8

And he says-,

not trying to sidestep that.

9

THE COURT: I'm just skeptical that there's any
science that could lead one to that conclusion. If

10

that were the case, my goodness, the whole criminal

11
12
13

law would be a completely different ball game. We'd
have experts coming in and telling us what was -- what
someone's state of mind- was-. And that's often

an

have a whole tot more on the table if I'm going to let

14
15
16
17
18
19

from handwriting exemplars, we've got a whole new ball

him testify somehow as to what her state of mind was.

20

game in the criminal law.

whatever he is, that may be appropriate; that is, for
instance, the difference in the inks. Maybe that has
understanding something. But I'm going to have to

issue in criminal law: What was the state of mind
when this was done? Did they have intent or didn't
they have intent? Did they have malice or didn't they
have malice?
If you've got somebody that can derive that

21
22

that. But a short notice in limine motion --

22

saying, Your Honor. And I'll be glad to have

23

THE COURT: This has been going --

23

Mr. Flynn explain the science behind what he has done

24-

MR. HAWKES: -- when they've had a year to

24

here. He's

25

Secret Service uses, the FBI uses. This is --

25

MR. HAWKES: Well, andl'm happy to provide

depose him, doesn't hardly give me a fair shot at

21

MR. HAWKES: I don't think that's what we're

a

highly respected guy. He's the one that-

29

27
1

1

the issue.

2

THE COURT: You gave me stuff a year ago.

3

Didn't you ask him those questions?

4
5

satisfied that he could provide you in great detail an

6
7

MR. HAWKES: Well, sure I did. And I am
explanation of the science -THE COURT: Got articles, textbooks?

8

MR. HAWKES: I'm certain he can.

9

THE COURT: Well--

2

it -- they don't use him to derive state of mind.

3

They may use him to determine whether somebody's

4

signed or didn't sign something. I don't have any

5
6

doubt that he's good at what he does. I'm just

7

And if he has any degree of honesty, I suspect he

10

MR. HAWKES: I'd just like an opportunity,

8
9
10

11

rather than have to do it on a couple days notice.

11

12

THE COURT: I'm not going to keep him out, but

THE COURT: But I guarantee they don't use

saying, I don't know that you can take that next step.
wouldn't say that, either.

condition.

MR. HAWKES: I don't see it as a true state of
mind issue. I see it as a condition, a physical

12

THE COURT: Well, here's the problem I have.

I'm not going to let him get there unless I'm

13

It may be that there are anomalies in the signature.

satisfied that there's a scientific basis. And I'm

And it may be that if there are anomalies in the

MR. HAWKES: That makes it a fair fight. But

14
15
16
17
18
19

20

to not depose him and then raise this when I've got

20

21

basically two days opportunity isn't fair, either.

21

13

14
15
16
17
18
19

very skeptical that you can get that from him.
MR. HAWKES: I don't have a problem with that,
Your Honor.
THE COURT: All right.

THE COURT: Well, you've still got to be ready

22

it because of what the procedures were. I don't know.
But there are a lot of other things that can cause it,
aswell.
MR. HAWKES: Sure. I agree with that.
THE COURT: And how - and so how does that
assist the jury? All it does is set the jury up to
speculate.

23

to put your witness on within the scope of Rule 702.

23

So--

24

MR. HAWKES: Well, I agree with that. And I'm

caused that was anaesthesia, or pain, or being out of

22

24
25

Signature, that one ofthe things that could have

25

MR. HAWKES: Not when you deal with
probability. For instance, in this case, what they

28
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1

told us is they bring the person in with their family,

1

2

and they counsel them, and t

2

3

documents right there.

all their

well.
j

to get this information on my own,

3

because

Now, Mr. Morgan will testify that didn't

4

what experts like Dr. Schapira want to do in giving

5

happen. That didn't happen. And so when was she

5

their trial lists up.

6

asked to sign? Well, it was after she left him.

6

4

down this road before, and I know

In doing my preparation for cross-examination,

7

I've had cases where the doctor's ultimately

7

I came across bond for -- this is the United States of

8

admitted samebady's an the tabte when they put a form

8

America. Judge Janes, who Your Honor may know is the

9

in front of them. So this is nat foreign ground for

9

Senior District Judge in Oregon, a former Oregon

10

me. I don't know. But we also have it combined with

10

Supreme Court Judge, a former legislator. He had a

11
12

the issue that she went in there that morning

11

trial court -- a trial court proceeding in which

believing Dr. Chambers was going to do the angiogram,

12

Dr. Schapira was one of the witnesses. Judge Jones

13

because- he had promised to- do it. She'd- never-met

13

identified Dr; Schapira as somebody who has

14

Dr. Demas. Dr. Demos is lateral to her. He tells us

14

questionable credibility and further that he had been

15

his name was always on the schedule. And she was

15

deposed 42 times in 2005. As we are in 2009, that's

16

never told about it. And so --

16

within the scope of my request. I am absolutely

17

THE COURT: We've been over that before.

17

prejudiced by plaintiffs counsel's refusal, or

18

MR. HAWKES: Okay. All right. So it's a --

18

failure, or omission, or whatever it is, to not give
me that list.

1S-

THE COURT: So are we dear an where we are?

19

20

MR. HAWKES: I think I understand.

20

I have provided the Court with a Ninth Circuit

21

THE COURT: I'm not going to prohibit Dr. -- or

21

decision in which a witness who failed to give up his

22

is it Dr. Flynn?

22

list was excluded. And as Your Honor knows, under the

23

Radmer versus Ford deCision, the Supreme Court has

THE COURT: Mr. Flynn.

24-

said thatthe evils ofcross'-examination and the

MR. HAWKES: Yeah.

25

troubles that lawyers face in cross-examination can

23

MR. HAWKES: No, it's Mr. Flynn.

24
25

31
1

33

THE COURT: I'm not going to prohibit him at

1

only be solved if they have a full opportunity to

2

this time, but I want you to just be aware we're going

2

examine and understand the basis of opinions that will

3

to take this step-by-step, and we're not going to get

3

be forthcoming from those who are going to proffer

4

to that ultimate issue until I'm satisfied that

4

testimony against their witnesses and against their

5

there's a scientific basis.

5

clients.

6

MR. HAWKES: That's fair.

6

7

THE COURT: Okay. So take that risk. Okay.

7

Dr. Schapira has- been down this road hundreds
of times. He plays cat-and-mouse with this list. And

8

MR. McCOLL: Your Honor, rather than getting

8

I don't know why I didn't get it, but I didn't get it.

9

into these other issues and the motions in limine -- I

9

And I am absolutely prejudiced. I don't have any of

10

know you're pressed for time -- they are matters that

10

the key deposition transcripts that speak to this

11

are something that we can take up as the trial

11

issue, and I have advised the Court via my affidavit

12

proceeds.

12

that Dr. Schapira habitually testifies against doctors

13

13

throughout the country on issues of angiogram and

with the fact that in January of 2007, I served upon

14

catheter use.

15

Mr. Hawkes 2:6(b)( 4) disclosures. They are in front of

15

THE COURT: Okay. Mr. Hawkes?

16

the Court. Mr. Hawkes said, we don't know who our

16

MR. HAWKES: This is a discovery issue,

14

The mast pressing matter, Your Honor, has to do

17

experts are gOing to be. We'll get you the

17

Your Honor. And the reason I mention what happened at

18

information later.

18

the pretrial before is because I pointed out that we

19
20

Contained within the requests -- or the
interrogatory was an identification of testimonial

19

never got anything in response to our request for:

20

discovery on their experts. And their response was,

21

history over the last four years. We got it from

21

we complied with your order. All we had to do was

22

Mr. Flynn. We didn't get it from Dr. Schapira.

22

give names and addresses.

23

I was advised by plaintiffs counsell during

Now I did not intentionally exclude anything.

23

24

the Rule 56(f) motion, that he had had a prior

24

My state of mind certainly was, after providing

25

relationship with Dr. Schapira, as the Court was, as

25

extensive affidavits, as we did in summary judgment,

32
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1

and them never having requested" rieposition and never

2

raised the discovery issue at pre

3

it_

2

that was

motion. I

4

we- get ir -- you know four

n the other case when this comes

3
I don't have a problem requesting that now, but

4

they had some rn'lcern until we see this short notice

rolling through.

5
6

the Radmer case doesn't exclude somebody for not

5

giving a list. There still, in this case, was, in

6

7

effect, that if they thought some discovery was

7

in, Your Honor, I think, the day we made closing

8

lacking, they needed to bring that up to' my attention.

8

arguments in that other case.

9

They needed to say, how about it? They haven't. We

9

10
11

just get this motion.
The Radmer case didn't exclude anybody for not

12

providing a list. It was they hadn't told their

13

opinions arall. We gave an extensive affidavit a

14

year ago.

15
16

from your records Mr. McColl never asked you for that

17
18

10
11
12
13
14

THE COURT: My question is, are you saying that
testimonial list?
MR. HAWKES: No. I don't dispute the fact that

15
16

THE COURT: Now say that again.
MR. HAWKES: This motion on Dr. Schapira came

THE COURT: The motion complains that something
wasn't done that had been asked to be done two years
ago. So I'm not going to buy that, that you were busy
at this pOint.
MR. HAWKES: No, I'm simply sayinQ""tharafter
that discovery was initially answered, there was
nothing to provide at that time, because discovery
hadn't been finished through the depositions of the

17
18

determine whether he would be a consulting expert or a

parties whereby we could meet with Dr. Schapira and

19'

the original discovery came through very early in the

19

testifying expert. It was after that thar we provided

20

case, before we had the depositions and sufficient

20

the very detailed affidavits.

2-1

information in a form whereby we could then meet with

21

22

Dr. Schapira and see how he viewed the case. So those

22

THE COURT: But why in addition to the -- the
affidavits are one thing. Complying with the

23

initial timely answers were in the context of not

23

background information that the discovery requests is

24

getting- discovery. You may rememberinook us three

24

quite another: And when somebody asks for their

25

months to get the defendants' depositions, after they

25

testimonial history, that may not have anything to do

35

37

1
2
3

were scheduled.

1
2

to do with counsel's ability to do research. And I am

defendants' failures or defendants not responding to

3

very concerned that that's not been complied with when

4

you. You bring your own independent motions on that

4

it's asked for.

5

point. My question is, if that was asked for, why

5

6

wasn't it given?

THE COURT: We're not talking here about

7

MR. HAWKES: Okay. Because I was satisfied

with his opinions in this case, but it certainly has

MR. HAWKES: Well, and had --

6

THE COURT: Particularly on these profeSSional

7

witnesses whom I hate, on both sides. I would rather

8

they were satisfied with what we had given them in the

8

they practice medicine and come and tell us once in a

9

extensive affidavit we filed a year ago. And if Matt

9

while what they think about things. These guys that

10

had simply said, hey, we're going over our discovery,

10

do nothing but testify for big bucks I don't have much

11

and it looks like there's a couple of loose ends here,

11

respect for.

12

I would have been happy to do it. And I have asked

12

MR. HAWKES: Well, I understand.

13

for those two things. But it was never a subject of

13

THE COURT: And there are a couple in this

14

discussion. If there was a discovery dispute under

14

state that I just -- in fact, there's one I won't even

15

the rule, they made contact with me. We'd talk about

15

allow in my courtroom.

16

it, and we'd resolve it, or it comes to the Court.

16

17

They've jumped through that whole process and said, in

17

MR. HAWKES: That is not Jay Schapira,
Your Honor.

18

limine it, even though we've taken a position with the

18

19

Court before that we don't have to do anything, but we

19

saying is, when asked, he should give. And if he

20

want a different rule for you.

20

doesn't give, he doesn't come.

21

And so I'd say it's a double standard here, and

THE COURT: I don't know Jay Schapira. All I'm

r realize.

21

MR. HAWKES:

22

THE COURT: You get a list to Matt McColl by

And that is not his --

22

they want to take the benefit of a double standard

23

while still not giving us a hint of the data we have

23

24

given them. And it's not a matter of withholding

24

MR. HAWKES: Okay.

25

anything. It's a matter of simply being unaware that

25

THE COURT: If it's not in by noon tomorrow, he

noon tomorrow,

36
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1

doesn't testify or Mr. McColl may ask- for a

2

continuance.

3
4
5

1

what the scope of the case is factually, I'll allow

2

that; But I

MR. HAWKES: All right.

3

dire to argue

MR. McCOLL: Am I hearing, Your Honor, that

4

not going to allow you to use voir dire to persuade

5

the witnesses as to the ultimate deciSion. The

Mr. Hawkes satisfies it if I get the list tomorrow?

nq to allow you to use voir

of issues in the case. I'm

6

THE COURT: Well, I don't know. You will have

6

purpose of voir dire is to determine what the state of

7

to determine then whether you can get ready for trial.

7

mind of the jurors are in light of their ability to

8

But I want it to you by noon tomorrow.

8

function as a fair and impartial juror in the case.

9

That's it. And I'll expect you to stay within that

9

MR. McCOLL: Okay. Thank you, Your Honor.

10

appreciate that. And I will receive the list, and I

10

11

will take the next step after I have it, Your Honor.

11

12

THE COURT: All right.

12

13

MR. McCOLL: And am I hearing, Your Honor, that

13

scope. If you get past that, I'm stopping you.
MR. HAWKES: That's not a problem.
THE COURT: Well, I hope it's not. Because
that's pretty standard.

14

if the list is, as I anticipate it, that the Court

14

MR. HAWKES: Yeah.

15

would entertain a continuance with a sanction because

15

THE COURT: But there are attorneys Who want to

16

of the violation of --

17

THE COURT: Well, we'll see.

16

try to win their case in voir dire. And I've been to

17

those ATLA meetings when they had people stand up and

r never

18

MR. McCOLL: Okay.

18

advocate that that's what you ought to do.

19

THE COURT: I just don't like these games being

19

bought it. I never did it that way, and I don't allow
it in my court.

20

played. And I don't like excuses that you thought he

20

21

had enough,. so you didn't give him the rest. You

21

22

know, I just don't understand that.

22

MR. HAWKES: There's one question I do have,
Your Honor.

23

MR. HAWKES: Well, I want -- I want --

23

I understand the reference to insurance, but

24

THE COURT: You give ital!.

24

there is the case law thatsays it's appropriate to

25

MR. HAWKES: I want Your Honor to know I'm not

25

ask jurors if they have been members or owners of an

41

39
1

playing a game. I was unaware there was some

1

insurance company or an insurance agency. Are you

2

dissatisfaction. I would have. It's my omission.

2

precruding that, as welf, under that case raw?

3

It's not any effort to conceal anything.

4
5
6

3

THE COURT: All right. Now anything else?

4

MR. McCOLL: The other matters, Your Honor,
that are contained within my motion in limine don't

THE COURT: I don't see what relevance that
has.
MR. HAWKES: Well, it's been specifically

5
6

permitted by the Supreme Court.

7

need to take up your time. We can address them as we

7

THE COURT: In what case?

8

proceed.

8

MR. HAWKES: I'll be glad to pull that for you.

9

THE COURT: All right. Well, as we go through

9

I'll tell you what, given the interest of time, if r

10

intend to go there; I'll provide you with a copy of
the deciSion in advance. Is that fair?

10

the trial, if there's something coming up on the rise

11

that you think needs to be talked about, make sure you

11

12

signal it to me, and we can discuss it, rather than to

12

13

look stupid in front of a jury. Okay?

13

issue. You get -- you can ask them what their

14

employment history is and that kind of thing.

14
15

Now let me just make a comment. There's been

THE COURT: I just have never seen it be an

15

some suggestion about -- and I'm aware of these

MR. HAWKES: Yeah. We went through that in an

16

movements. I went to all those meetings when I was--

16

Inns of Court in Pocatello, and all the judges agreed

17

back when I was a plaintiff's attorney. And yada,

17

that that case law allowed those questions.

18

yada, yada.

19

18

MR. HAWKES: I did not go to those, Your Honor.

19

THE COURT: Well, unfortunately for me, the
consensus of the judges in Pocatello doesn't have much

20

I'm not an ITLA member. I don't know what he's

20

effect on me. You give me your the law, and we'll

21

talking about.

Z1

consider it.

22
23

THE COURT: Well, I just want you to understand
I'm very strict on voir dire. If you wish to make a

22

MR. HAWKES: That's fair.

23

THE COURT: But my view is, I instruct on

24

mini opening under the rule and give the jury a mini

24

insurance, just tell them flat out insurance has

25

statement at the beginning of your voir dire as to

25

nothing to do with this case; forget it. We're

42
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1

dealing with the case on the facts

2

Standard IDJI instruction on th

of

the case.

1

And that's-

c.

2

3

all I allow to be said. And if

4

law that says that I'm bound to say something else,

4

5

fine.

5

S

3

some case

MR. HAWKES; No, I don't. I think we tried the

6

7

Donnigan case without -- that was a year ago in

7

B

November.

8

9
10

11

THE COURT: Was that an appellate case?

9

10

MR. HAWKES: No, that was here. It was a

11

med mal case here in this county.

12

THE COURT: With which judge?

12

13

MR~

13

14

THE COURT: Tingey?

HAWKES: Judge -- who's our new judge?

14

15

MR. HAWKES: Yeah.

15

16

THE COURT: Okay.

16

17

MR. HAWKES: It was his first jury trial.

17

18

THE COURT: Air right. Well, I suspect what

18

19

the case says is that some minimal amount of question

19

20

in that regard was not disallowed as being within the

20

21

discretion of the judge. I am just telling you how I

21

22

see the state of the world.

22

23

MR. HAWKES: I doubt that you and I really see

23

24-

itthaemuch different I think sometimes people get-

24-

25

a jaundiced view. Remember how when we' were younger

25

45
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1

the defense always wanted an instruction that said no

2

insurance company is a party to this case?

1
2

THE COURT: Yes.

3

4

MR. HAWKES: It was a way of lying to the

4

5

jurors about the fact there wasn't insurance when they

5

6

had it coming out their ears.

3

7

8
9
10
11

7

MR. HAWKES: Finally we got rid of that. A lot

8

of in limine stuff is just to shut our mouths while

10

THE COURT: It goes both ways. I just had
somebody ask me last week for a Seppi v. Betty

13

instruction.

14

So we've all fought those battles.

16

9

they tell the other side we can't --

12

15

6

THE COURT: Yeah.

r said,

11
12

no, it ain't gOing to happen.

13

14

All right. Anything else? I've got to get to

15

my drug court.

16

17

MR. HAWKES: Okay. Thank you, Your Honor.

17

18

THE COURT: Thank you.

18

19

MR. McCOLL: Thank you very much, Your Honor.

19

20

THE COURT: We will see you on Monday.

20

21

21
22

(Proceedings Concluded)

22

23

23

24

24

25

25

46
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1
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3
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)

4
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5

6
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7
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9
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11
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12

but the truth.

13
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That said proceeding was taken down by me in

14
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15
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16
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17
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(The hearing proceeded at 10:04 a.m.

1

2 as follows:)
3
THE COURT: We are on the record in
Bonneville
County Case No. CV-06-4332, Morgan
4
5 versus Demos, et al.
6
Present on behalf of plaintiff are
7 Lowell Hawkes and Ryan Lewis.
Present on behalf of the defendants is
8
9 Matt McColl.
10
Is this Angela?
11
ANGELA HERMOSILLO: Yes.
12
THE COURT: Angela Hermosillo.
13
This is the time set for a hearing
14 with regard to the defendants' renewed motion to
15 exclude expert J.M. Schapira, M.D.
16
Mr. McColl.
MR. McCOLL: Thank you, Your Honor.
17
I've broken this down into two
18
19 sections, Your Honor, what we do know and what we
20 don't know. We do know21
THE COURT: Keep going. I'm just going to
22 change chairs. That thing is hard to sit in.
23
MR. McCOLL: We do know that plaintiff was
24 seNed on January 3, 2007, with an interrogatory
25 asking for a list of cases in which any expert was
r== PAGE 4
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going to testify at trial. Lists out the four
years of their testimonial history, both in terms
of depositions -- at trial and in deposition form.
We got that list on March 24th, 2009, 40 minutes
after the hearing that Your Honor recalls vividly
from just last Tuesday.
There was never an attempt to cure the
defect, not even when I filed my motion.
Plaintiffs counsel's excuse appeared to be that he
thought I didn't want it. I never made any
representation along those lines.
Missing from the case list that we got
on March 24th, 2009, at around 3:45, were several
cases, which I've pOinted out to the court.
Mr. Hawkes has pointed out that I've added up wrong
and that there were only eight omissions, and that,
further, there were fewer since Dr. Schapira has
mistaken states in which the matter has taken place
for the lawyers that were representing the parties,
and, further, has misplaced one of the plaintiffs
names or one of the plaintiffs middle names or the
last name of the administratrix of the estate.
Needless to say, there are several
cases that are clearly omitted from that list. We
know from the lettering at the bottom of the list
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1 that somebody at Dr. Schapira's office has said
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that this is completed through October of 2008 and
that it is incomplete. We know that Dr. Schapira
testified extensively and that there are no
representations made that this list is complete
through March of 2009. There's no representations .
made that Dr. Schapira has slowed down, which would
explain why there's only five cases listed in 2008,
despite the fact that he has testified dozens of
times every year, including in the Blaha matter at
trial in 2008, which was omitted.
We know that in addition to medical
malpractice cases Dr. Schapira also gives testimony
in product liability cases. That case was omitted.
We know that Dr. -- you know. that
Mr. Hawkes went to the trouble of preparing an
affidavit for Dr. Schapira and that he suggested
that somehow I've made a representation to the
court that Dr. Schapira doesn't practice medicine.
I've never said such a thing.
What don't we know? Why wasn't the
list forthcoming earlier? Why does it stop five
cases into 2008 when Dr. Schapira went to the
trouble of attesting that he had done X, Y, and Z
this last week, why didn't they give us a more

Why doesn't Dr. Schapira say the list
is inclusive through March of 2009? That is
clearly omitted from his affidavit. If they went
to the trouble of getting an affidavit, the least
they could have done is said this list is good
through today. There's no way that it is. There's
no way we could have any confidence that it is.
Why does Dr. Schapira, who
acknowledges in the Blaha matter, Your Honor - and
that's Exhibit *-E to my supplemental affidavit.
I've appended portions of the trial transcript in
Blaha. Dr. Schapira acknowledges that he knows
there's a federal rule that requires that he keep a
list, and yet he says he fails to do so.
He acknowledges that. His list
acknowledges that. His affidavit acknowledges
that. Everything acknowledges that he failed to do
what is required of him, not only in a federal
court but in this court because under the Idaho
Rules of Civil Procedure I served what is, in
effect, a Rule 26 disclosure that required that he
give us a list. The list almost universally
excludes the defendants' name. Why is that? Well,
because it's a lot easier to look up Dr. Hercules

Panayiotou, M.D., who happens to be a cardiologist
from Mobile, Alabama, than some random plaintiff's
name.
Why doesn't J&S Consulting - and
you'll see, Your Honor, that there's a reference to
Dr. Schapira's corporation which keeps track of
things. Why doesn't J&S Consulting keep a list of
the named cases? He acknowledges in the Blaha
matter that he's got an accountant and a tax
attorney for this corporation, yet he can't be
troubled to keep track of the first name, the last
name, the jurisdiction, the case number. and the
date of cases in which he's testified at trial and
deposition.
Your Honor, my wife has a private
practice as a therapist in Boise and she's got to
do her own calendaring. make her own appointments,
and she keeps track of all sorts of receipts. She
also keeps track of 1099s, which she gets from
insurance companies who pay her $600 or more every
year. She's required to.
So does J&S Consulting get a 1099 from
every law firm that hires him and every lawyer that
pays him for his time. Dr. Schapira willfully there's no other excuse - willfully fails to keep
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a list. This list is not complete. There's no
good excuse why it's not complete.
I've located as a function of getting
this list this late over two dozen depositions that
I didn't have before. I don't have all the new
ones. I can't possibly get all the new ones. I
don't have the new ones from 2008. I don't know if
the noose is getting tighter around Dr. Schapira's
list with respect to what he's doing. I can't know
that. I can't possibly know that. I don't have
depositions in which he has almost certainly given
testimony regarding the practice of cardiologists
such as Dr. Demos and Chambers with respect to the
administration of angiograms.
My clients are prejudiced beyond
belief because Dr. Schapira has willfully refused
to do what is required of him under the Idaho Rules
of Civil Procedure, what was required of him by
this court under an order of the court that a list
be forthcoming. Now, Your Honor, I don't think you
said just get a random list. The list that was to
be forthcoming was a list of cases in which
Dr. Schapira has testified over the last four
years. It's incomplete.
Somebody has to stop Dr. Schapira. I
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would love to be the person to be able to do that,
Your Honor, but I can't, and my clients are
prejudiced because I can't because I don't have a
list of cases including, most importantly, the
dozens of cases that must exist in 2008. And I
don't have the depositions and there's no way I
could ever get the time to find the depositions
before Dr. Schapira comes here and does what he has
done throughout this country and that is testify
against doctors.
And he can't be troubled to remember,
even though he goes around the country saying
Dr. So and So breached the standard of health care
practice, to remember the first names of these
doctors or the second names of these doctors. It's
not on the list. The list is incomplete under
Rules 26 and 37 and under this court's gatekeeping
function of Rule 703.
Dr. Schapira should be excluded,
should not be permitted to come to Idaho Falls and
testify when I can't under any conceivable function
get the information I need to cross-examine him.
Thank you, Your Honor.
THE COURT: Thank you. Mr. Hawkes,
Mr. Lewis, which one is going to argue?
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supplemental affidavit, together with a list of 21
depositions they had come up with from some other
source. The additional cases mentioned in the
supplemental affidavit are all 2002 cases, which
would not be covered by the interrogatory because
it was the prior four years, and that would have
been seven years ago for 2002.
I'm sorry that we're in this
situation. I have no reason to believe that the
list that was given was other than what
Dr. Schapira's affidavit says it was, that in
paragraph 5 no case has ever been intentionally
omitted or deleted from the list and that he
welcomes confirmed input from any source.
It may be easy for us as lawyers to
think of keeping lists in a way that may seem
logical to us, but doesn't exactly fit other
people's lives. I couldn't, for instance, give you
a list of the cases that I've tried or even alist
of clients that I've had.
As his affidavit explains, they keep
the list and when it may relate to how they're
contacted, as in the case of the Blaha case where
he was retained by Texas counsel, who apparently
was counsel for the personal representative.

r== PAGE 12

Mr. Hawkes.
MR. HAWKES: Has Your Honor had a chance to
read Dr. Schapira's affidavit?
THE COURT: I have.
MR. HAWKES: The failing here, Your Honor,
is mine in terms of not supplementing that
interrogatory answer. I'll explain the state of
mind that maybe allowed that. When I talked with
Matt, it seems like it was Thursday, and told him
that I was sorry that we were in this situation.
The reality is that as soon as I got Matt's motion,
I sent an e-mail and requested a list. And I
checked with the office when I came back from the
hearing where you gave us till noon the next day to
furnish it. We had it and I told Christy to send
it out
We then got the renewed motion that
said that there was four cases that weren1 on the
list. I contacted Dr. Schapira's office about
that. In fact, three were on the list. The Radio
Shack case was not That was a case where it was
not a medicolegal case. It was an employment case
where he provided defense testimony.
And then they mentioned three other
cases - excuse me - four other cases in a
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Your Honor stated when we were at the
last hearing and I had, basically, till noon the
next day to provide a list, that if Mr. McColl
claims prejudice, that you would continue the
tria/. What I'm hearing is that they claim
prejudice because they have aI/ these 21
depOSitions they got from another source and they
can't go through those to determine how to
cross-examine or deal with Dr. Schapira.
Rule 37 allows the sanction of
exclusion ifthere has been willful disobedience of
a court order. I have not disobeyed any court
order and Dr. Schapira's affidavit addresses why
there may be - contentions why there may still be
some failings from that exclusion, basically, is a
remedy that's not available absent my disobedience
to an order.
I don1 want the case to go ahead in a
context of a claim that there is prejudice by
virtue of not having sufficient time to review
these affidavits. While it presents substantial
risk to the family, to Mr. Morgan, because of the
contention that should he die, the case may well
not survive him, I am willing to take
responsibility for the failing being mine as to
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answering this interrogatory as a supplement. At
the time it was served we hadn't even had the
depositions of the defendants so we were certainly
not in a position to know who we would retain if we
had a sustainable case, so the answer that was
given at the time was all we could have given.
I'm willing to agree to a continuance
and take the risk that that presents to my client,
as the court has advised me that could be a
consequence. But I am not willing to state that I
have a dishonest client. I do not believe he's
been dishonest. I believe there may well be things
that we could debate and argue about in the context
of a busy practice, but that's where we are. Thank
you.
THE COURT: All right. Thank you.
Anything else, Mr. McColl?
MR. McCOLL: No. I think you have the
facts, Your Honor.
THE COURT: Well, the problem that I see
here -- and I think we had kind of a heated
argument last week, but the difficulty, as I see
it, as I've gone through the affidavits I kind of
get the sense where you are in terms of discovery.
The civil rules committee made some
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1 Significant modifications to Rule 26 that has
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consistently made some - over the last two or
three years some modifications to Rule 26 in order
to bring the expert witness practice in the state
up to speed, particularly with the federal court on
a number of areas.
And one of those critical changes was
the changes made in 2006 to Rule 26(b)(4), which
specifically requires that upon request, among
other things, that there be a listing of any cases
in which the witness has testified as an expert or
at trial or by deposition within the preceding four
years. That's what Mr. McColl is complaining
about. That's what he's saying is the federal
practice and has been for some time. It's now the
Idaho practice and it has been since 2006, so for
the last three years.
And, frankly, I think that's a good
change along with the other changes to 26(b)(4) in
requiring the provision of considerable information
concerning experts. Here it appears that a request
was made sometime ago. It's not complied with for
whatever reason. I really don~ see anything that
tells me that this is - that the information is
being withheld for any sort of untoward reason. I
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think it's carelessness. It's carelessness on the
part of Dr. -- is it Schapira or Schapira?
MR. HAWKES: Schapira.
THE COURT: -- Schapira to keep records,
and he obviously testifies enough throughout the
country, including a considerable amount in federal
court, to know that these rules are in place. He's
been questioned on them before. Whether he has the
mechanism in place in his office to keep track of
them is questionable. I'm not sure that there's
anything to indicate that he does it in order to
try to hide anything. It's just that he's not
keeping things updated. I've run into that problem
before with witnesses that I've hired and it's
difficult to get them to come up with information.
But there's also a problem here with
Mr. Hawkes, as he humbly admits today that he
didn't follow through and didn't get this
information out. There's been an attempt to comply
pursuant to my last order. There's still some
holes in that, as I thought there might be, and
that leaves us with the question of what do we do
now to make things fair.
I think the defendant is entitled to
have access to this information in order to prepare
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adequately for trial. On the other hand, I don't
think that the remedy of excluding the witness,
which may gut the plaintiff's case, is fair to the
plaintiff. So the resolution that would seem to be
best would be to continue the trial, and I think
the case law is supportive of that, in order to
facilitate further inquiry.
Does that give you the latitude you
need, Mr. McColl? And I know that's inconvenient
considering we're scheduled to start a trial this
afternoon.
MR. McCOLL: It does, Your Honor. My only
concern is, in effect, Dr. Schapira and Mr. Hawkes
get to press the reset button with no sanction.
THE COURT: Well, the sanction, frankly, is
that, as Mr. Hawkes says, we're all aware that
Mr. Morgan is elderly and not in good health and
this may cause some difficulty.
There will be no further discovery
except as you may need to follow up on these
issues. But I want to create a fair playing field
and I'm not going to impose any limitations in the
testimony. I want to have a full and fair trial,
but I want to give you ample latitude to be able to
inquire as to Dr. Schapira's prior testimony, any
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position and be ready for that. I think that's
fair.
MR. McCOLL: I agree that is fair, Your
Honor. My concern is, Your Honor, that over the
last three weeks I have had to get ready.
Dr. Demos has had to fly in from Durango, Colorado.
I'm going to have to put off experts who are going
to send me bills, and this is not my doing, Your
Honor. This is plaintiffs counsel's doing.
THE COURT: And the costs that this delay
may cause, I'll let you raise by further motion.
MR. McCOLL: Thank you.
THE COURT: I want to see what those are.
MR. McCOLL: I will THE COURT: I'm not just going to make a
blanket order that Mr. Hawkes' office pay all the
costs, but I want - if there are some that are
extraordinary, I'll allow them.
MR. McCOLL: Thank you, Your Honor.
THE COURT: I'll hear further on that
issue.
The trial will be continued.
Have you got calendars with you today?
MR. McCOLL: I do, Your Honor.
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THE COURT: Mr. Hawkes?
MR. HAWKES: I think so. Let me check.
THE COURT: I've got some time that just
opened up on June 1st.
MR. McCOLL: I can't do it, Your Honor.
THE COURT: Well, when are you available?
MR. McCOLL: I'm available the middle of
September forward.
THE COURT: Okay.
MR. McCOLL: I had a very lengthy trial
that just was dismissed.
THE COURT: And you think we can finish
this in two weeks?
MR. McCOLL: I think the way it was
postured, we were prepared to do that.
MR. HAWKES: I think it's workable. You
said that we can advance the trial day maybe a
little earlier than 9:00 if we needed to do, but we
were prepared to try to get everything in in four
days with the jury selection.
THE COURT: How about October 5th?
September is a disaster because of my travel
calendar and then the judicial conference, but
October 5th -I've got other things set but we'll
bump them.

MR. McCOLL: I am free, Your Honor.
THE COURT: Mr. Hawkes? That spans the
Columbus Day holiday on the 12th, but I think we
should be all right.
MR. HAWKES: If we could start on the 6th,
I could make that work.
THE COURT: On the 6th? Any way you can
pick ajury the afternoon of the 5th?
MR. McCOLL: I think we can pick a jury in
two and a half hours, Your Honor.
THE COURT: All right. I don't see any
problem with that. We usually pick them that
quickly.
MR. HAWKES: What I'm looking at is that
I'm out of town the prior week returning on Monday.
THE COURT: Okay.
MR. HAWKES: And I've got a federal
mediation in a - actually, it involves the
electrocution death out there at the Mountain View
Hospital. If there's any way November would work,
then I'm clear because I run into that federal
mediation if we go October. If November won't
work, then somehow I'll adjust.
MR. McCOLL: I'm free in November.
THE COURT: We've got a trial in November
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and that's going to go - I can do it the Monday
after Thanksgiving. It would be the 30th of
November.
MR. HAWKES: We're back into our spring
weather again, Your Honor. If we can somehow go
the 6th, I'll just have to figure out how to do
that.
THE COURT: All right. Well, we can -I
can set it for the 6th of October so that will give
us eight trial days. We'll just start at 9:00 in
the morning on the 6th with jury selection.
MR. McCOLL: I would love to get a
commitment, Your Honor, from plaintiffs counsel as
to when I can put my first witness on because, as
you know, scheduling these guys is a nightmare and
they're going to be furious at me to begin with
that I'm moving it.
THE COURT: Well, if we do tha~
Mr. Hawkes, I'll give you the 6th, 7th, 8th, and
9th to put your case on.
MR. HAWKES: Okay.
THE COURT: Can we start with the
defendants' witnesses the morning of the 13th? Can
we pretty much agree on that?
MR. HAWKES: Sure. If Matt will promise
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not to - to do his end of the deal and drag the
cross-examination out so as to set me up.
THE COURT: If he does that, then he's
going to have to move things a little bit. We may
have to take a witness or two out of order and
that's generally not an issue.
MR. McCOLL: 1'1/ go as long as the jury
lets me, Your Honor. I think I'll be fair.
THE COURT: Well. and that's a tactical
issue. You have to decide at what point is it
diminishing returns. All right. Basically, that
ground rule, will that work with you?
MR. HAWKES: Sure.
MR. McCOLL: Yes, Your Honor.
THE COURT: So we'll plan on 6, 7, 8, 9,
plaintiffs case, 13, 14, 15,16, defendants' case.
MR. McCOLL: Thank you, Your Honor.
THE COURT: Roughly. As I said, the
pretrial order which is in place will remain in
place. Discovery deadlines as previously set will
stand except as to the issues relating to this
discovery as to Dr. Schapira, and any follow-up
that may be required in that. Any sanctions may be
addressed by further motions.
We will vacate the current trial
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setting today so you won't need to appear this
afternoon. "II just get the jury assembled and
send them home unless we have something else that
they can do. All right.
MR. McCOLL: There's no limitation with
respect to the discovery that I might undertake to
obtain that information from Dr. Schapira?
THE COURT: Well, I think, as I said, I've
allowed you continuing discovery to follow up on
these issues of Dr. Schapira's prior testimonial
history. You have foregone the right to depose
him, I think, as to his opinions in this case, but
as to prior testimonial history, you can.
MR. HAWKES: We would waive that, Your
Honor. If they want to depose him as to his
opinion, I would allow that.
THE COURT: That's their issue. I
appreCiate that.
MR. HAWKES: But testimonial history is
what I understand our limitation is.
THE COURT: Very good. Any question about
that?
MR. McCOLL: I will take that under
advisement.
THE COURT: Mr. McColl, will you prepare an
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order with regard to granting your motion
partially, not to -I'm not excluding the doctor,
but I'm granting the continuance and potential
sanctions in satisfaction of your motion.
MR. McCOLL: Thank you, Your Honor.
THE COURT: We'll send out a new trial
order. Anything else?
MR. McCOLL: No, Your Honor.
MR. HAWKES: No, Your Honor.
THE COURT: Thank you.
(The hearing concluded at 10:33 a.m.)
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JUNE 22, 200Q

1

party. But whi:lt we're looking for in this case is to

2

2

get back

3

e record in Case
THE COURT: We'll be
No. CV-06-4332, Morgan versus Demos. Present on

3

ana ralrn

4

Court with discretion to sanction parties for failing

5

behalf of the plaintiff is Lowell Hawkes. Present on

5

to comply with discovery orders, I ask the Court to

6
7

behalf of the defendant is Matthew McColl. This is

6

award my clients the costs, fees and expenses set

the time set for hearing with regard to the

7

forth in my memorandum.

8

defendants' motion for sanctions w'lth regard to our

8

THE COURT: Okay. Thank you.

9

previous hearings related to the exclusion of

9

Mr. Hawkes.

1

4

re zero. And as a matter of prinCiple
nd under Rule 37, which imbues this

10

MR. HAWKES: Thank you, Your Honor.

MR. McCOLL: Thank you, Your Honor.

11

When the issue came up relative to the

12

Your Honor is well familiar with this case.

12

testimonial history that we had not furnished, but

13

I won't spend too much time, other than to pOint out

13

which had not been requested either by a meet and

14

some of the high pOints with respect to dates,

14

confer meeting, or otherwise, we met on a motion to

15

Your Honor.

10

Dr. Schapira.

11

15

exclude Dr. Schapira. And the remedy that the Court

As Your Honor is aware, in January of 2007, I

16

offered counsel was that if we didn't get it by noon

17

served an interrogatory upon Mr. Hawkes which was

17

the next day, and if they still felt prejudiced, they

18

effectively a 26(b)(4) interrogatory asking for all

18

would get a continuance. So the order was that we

19

information contained within that subset of 26,

19

furnish that testimonial history by noon the next day.

20

including testimonial history of any expert witnesses.

20

We had requested that, in light of the motion from

21

As we proceeded towards trial, it became more

21

Mr. McColl. And, therefore, when I got back to my
office from that hearing, we had it. And I didn't

16

22

obvious that the one standard healthcare practice

22

23

witness retained by Mr. Hawkes, a Mr. Schapira,

23

even limit it to the four years required, but I went

24

Dr. Schapira, was prolific in his testimonial history.

24

beyond that and sent the entire document.

25

So I moved to exclude him on the basis that Mr. Hawkes

25

There then became an issue beyond the four-year

4
1

6

hadn't complied with that interrogatory, and it had

1

scope. But within the four-year scope, the contention

2

not been answered fully. Your Honor gave Mr. Hawkes

2

was that Dr. Schapira had not listed four cases in

3

one day to respond fully to that interrogatory. What

3

which he had testified. In fact, one of those was a

4

defense witness case where he had testified as a

4

we got was the list that Your Honor has reviewed, as

5

have I. The list, of course, was wholly inadequate,

5

cardiologist on an employment issue. That one, in

6

remains inadequate. It does not provide an accurate

6

fact, was not listed. But the other three, in which

7

history of Dr. Schapira's testimonial history.

7

he had given professional testimony in a professional

8

liability case, were, in fact, on the ledger, and that

I've moved, Your Honor, under Rule 37, for

8
9

sanctions, as Your Honor invited me to file a motion

9

10

for sanctions, on the basis that in order to prepare

10

11

for trial, my clients have had to pay me to do certain

11

was specifically pointed out and is restated again in
the brief that we filed.
We came into that setting, then, not with

12

things that I will have to do over again, for the sole

12

Mr. McColl taking advantage of what the Court offered

13

reason that Mr. Hawkes, his client, and the expert

13

in the first hearing, that if he felt prejudiced, he

14

that they've retained failed to do what was required

14

could seek a continuance, but they sought again to

of them.

15

exclude Dr. Schapira on the basis of those cases that

15
16

I'm not asking the Court to pay me anything

16

he had not listed in that four-year period, which, in

17

other than what I think is due and owing to get me

17

fact, were listed.

18

back to squa re zero in order to prepare for trial in

18

19

October. All of the items contained within my

19

that they were there. We also prevailed on the

20

memorandum are those items which will have to be

20

contention that he had painted Dr. Schapira as a

21

repeated, with the exception, of course, of the expert

21

professional witness. The Court picked up on that

22

witness fee from Dr. Selzman, which was a fee that

22

line, commented on it, that the Court didn't like

23

would not have been paid but for this matter.

23

those type of witnesses. So we furnished the

24

Obviously, had we tried this case, then it would have

24

affidavit of Dr. Schapira that pointed out that he is

25

been a determination as to who was the prevailing

25

not a professional witness; he's an active

We prevailed on that motion by pointing out

5
1 of 5 sheets

7
Page 4 to 7 of 20

t:'
4 .1.)
r)

07/05/200908:22:12 AM

-------

-----~~-----------,----------------------

And we have case law on what is extraord inary.

practitioner. His day starts earlv

2

late with patients at the ren

3

Medical Center. And because

patient he has gets

3

4

the next consecutive number, he could determine that

4

be these must be extraordinary costs. But they don't

5

the totality of his practice, his total testimony had

5

even have a heading or cite any case law that shows

6

never even exceeded five percent of his time.

6

what is extraordinary and how it fits.

7

His day finishes

1

1

2

rs Sinai

It is signl

Court pOinted out the standard would

We've cited to the Court the Fish case, that

7

So as we all appeared and -- and I had no

their briefing, in filing the

8

control over the motion, the renewed motion to

8

basically said, these costs are not extraordinary.

9

exclude. It was not a motion to exclude or, in the

9

They are common in a case of this nature. And I think

10

alternative, pay them a bunch of money from

10

that's exactly what we have here. The nature of these

11

Mr. Morgan's Social Security. It was a motion to

11

cases and the type of things that can happen, the fact

12

exclude Dr. Schapira, period, based on the exclusion

12

that you may need to recover some ground with some

13

of cases, based upon the failure to state cases which,

13

witnesses, that happens.

14

in fact, were stated on the deal.

14

It's my position and my experience that when

15

So when we came to court that morning and

15

you meet with a witness, you don't lose that time.

16

pOinted that out, and the Court acknowledged that

16

That's not a waste. That's not starting back to

17

maybe they didn't see it, because the cases listed by

17

square one. And I think that's an effort to take
advantage of a man who has lost his wife here and say,

18

the attorney that mentioned them or retained them, we

18

19

prevailed on that motion. But I said to the Court, at

19

everything I did in meeting with my witnesses is a

20

that time, nevertheless, that I felt that fairness was

20

total waste. Well, it's only a total waste if they're

21

something that I should honor, even if it hadn't maybe

21

teaching them a script. It's not a waste at all if

22

come in my door. And I said that I would agree to

22

they're simply understanding what the witness can be

continue the trial.

23

prepared to say, either by observation or experience
or honest information.

23
24

And what the Court said, in response to

24

25

Mr. McColl, at that time, saying, my only concern --

25

And to say that we should have to pay

10

8
1

my only concern is, in effect, Dr. Schapira and

1

Dr. Selzman $5,000 because he couldn't refill his

2

Mr. Hawkes get to press the reset button with no

2

calendar, even though he would not have testified if

3

sanction.

3

we had started trial that day until into the next

4

And the Court said, well, the sanction,

4

week, I think that's really an overreaching claim. We

5

frankly, is that, as Mr. Hawkes says, we're all aware

5

have nothing, nothing from Dr. Selzman that he made

6

that Mr. Morgan is elderly and not in good health, and

6

any effort to refill his calendar or use that time. I

7

that may cause some difficulty. In other words, the

7

don't know what the nature of his practice is, but it

8

risk that he died, and they would assert that the

8

looks to me like an end-run to get a freebee vacation.

9

whole claim is lost.

10

9
10

There will be no further discovery except as

We don't even have the affidavit of Mr. McColl that
they even paid that amount to him for that.

11

you may need to follow up on these issues. But I want

11

So what it boils down to -- and Mr. McColl

12

to create a fair playing field, and I'm not going to

12

stated it on the record. They sought a sanction under

13

impose any limitation in the testimony. I want to

13

Rule 37(e). 37(e) allows a sanction for failure to

14

have a full and fair trial, but I want to give you

14

obey an order. We have not disobeyed any order, Your

15

ample latitude to be able to inquire as to

15

Honor, and we ask that the motion be denied on the

16

Dr. Schapira's prior testimony, any inconsistencies

16

basis that we have not disobeyed any order and that

17

that there may be with his current position, and be

17

they have not even attempted, in the filing of their

18

ready for trial. I think that's fair is what the

18

motion, notwithstanding the Court having stated the

19

Court said.

20
21
22

And Mr. McColl says, I agree that is fair,
Your Honor.
And then there's a dialogue which ends with the

19

standard in advance, to assert that anything was

20

extraordinary. The word does not exist in their

21

briefing.

22

Thank you.

23

Court saying, I'm not going to make a blanket order

23

THE COURT: All right. Mr. McColl.

24

that Mr. Hawkes' office pay all the costs. If there

24

25

are some that are extraordinary, I'll allow them.

25

MR. McCOLL: Your Honor, I'm not gOing to
pretend to suggest what your standard is going to be

9
07/05/200908:22:12 AM

11
Page 8 to 11 of 20

Ar.}t~
2 of 5 sheets

1

with respect to this discretionarv

2

gOing to do what you're going
I will point out, Yaur Han

3

..... atter.

reviewed the ~""st bill that's been submitted, read the

You're

the order

2

briefs, hea

3

largely an

rgument, recognize that this is
of discretion for me.

I would note that Rule 37(a)(4), which has to

4

was violated. This list, which is titled 2000 through

4

5
6

2008 on the front page, then continues on to say

5

do with providing for costs as a result of motions,

Jay Schapira's testimonial history 2000 through 2007.

6

says that the court shall award reasonable costs and

7

And then at the end, it says, October 22, 2008. I

7

expenses. 37(e), which is the general sanctions for

8

filed my motion to exclude him at the end of March

8

failure to comply with a court order, says the court

9

of 2009.

9

may. But I think we're more here under 37(a)(4),

10

because we're dealing with expenses in getting the

testifies more than anybody I have ever seen. He has

11

defendant to comply with the Court's discovery -~

been in court more than any lawyer in this state has

12

direct discovery order under Rule 37.

13

ever been in court. He testifies 60 to 70 times a

13

The key in that is what is reasonable. And

14

year. And what we have is five cases into 2008, and

14

I've tried to go through and determine what the Court

15

we have nothing from Dr. Schapira saying that this

15

feels is reasonable given the circumstances of this

16

list is complete, nothing.

16

case. And based upon that, I'll make the following

17

determination.

10

Dr. Schapira is a professional witness. He

11
12

Mr. Hawkes went to the trouble to get an

17
18

affidavit from Dr. Schapira to point out three of the

Expenses as to Dr. Selzman will be granted.

18

19

four things that I had found that were inconsistent,

19

The expenses as to the travel, that's Items 6, 7 and

20

but there's nothing in Dr. Schapira's affidavit that

20

8 on Page 2 of the cost bill, will be granted for

21

says this is a complete list of my testimonial history

21

Dr. Demos' travel.

22

up to the time that I'm writing this affidavit,

22

23

because it's not. This expert witness's list is

23

particular jury that was to be called at the time of

24

complete to the extent it's complete, when she says in

24

trial will be granted. That's Item 1 on Page 3.

25

all of his past testimonial history that it's not,

25

Expenses as to preparation by counsel for the

The expenses as to prepa ration of the motion

12

14

1

through October 22nd of 2008. I don't know when this

1

for sanctions and memorandum, which is Item 6 on

2

list was prepared and provided to counsel, but it says

2

Page 3, will be granted.

3

it's October 22, 2008.

4
5

Dr. Schapira says, in prior cases, I have a tax
accountant; I have a tax attorney, and I have a

3

All other matters will be denied; frankly, all

4

this travel and that sort of thing by counsel. The

5

defendant chooses to hire counsel that lives in Boise.

6

bookkeeper, and I recognize under the rules that I am

6

That's a cost of doing business, so I'm not going to

7

required to keep a list, and I don't. And he doesn't

7

grant those. But I will grant that amount.

8

for a particular reason. And that is so that lawyers

8

9

like me can't figure out all of the cases in which he

9

10

testifies. He has testified 50 times a year for

If my calculations are correct, that's just
under $10,000.
Mr. McColl, will you prepare an order relating

10

11

30 years, and yet here we are; it's June 22, 2009, and

11

12

I have five cases into 2008. That's all I have.

12

to those matters?
MR. McCOLL: Your Honor, I will. And is

13

That's all I had the day after Your Honor ordered that

13

Your Honor going to require that these amounts be paid

14

a complete list pursuant to Rule 26 be provided. It

14

now or at some time in the near future?

15

wasn't. It's violative of the Court's order. And

15

16

that is what imbues me with the right to move for

16

be paid. You collect them.

17

sanctions under Rule 37.

17

MR. McCOLL: Okay.

Your Honor is well aware that under 37 you have

18

THE COURT: Well, I'll enter an order that they

THE COURT: If you can't get them collected, I

18

19

almost limitless authority to award sanctions. I'm

19

may have to get back into the fight, but I'm not going

20

not asking for anything other than to get moved back

20

to direct how that's done.

21

to square zero, because we've got to go do this thing

21

MR. McCOLL: Thank you, Your Honor.

22

on October 6th.

22

THE COURT: All right. Anything else at this

23

Thank you, Your Honor.

23

24

THE COURT: Thank you.

24

MR. McCOLL: No, Your Honor.

25

All right. I have reviewed the rule. I've

25

THE COURT: All right. Thank you.

time?
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3
4

MR. HAWKES: Thank you, YfJur Honor.
may be excused.
THE COURT: Thank you
A

(Proceedings Concluded)
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REPORTER'S CERTIFICATE

1
2

3

STATE OF IDAHO

4

COUNTY OF BONNEVILLE

)
) ss.
)

5
6

I,

NANCY MARLOW, Certified Shorthand Reporter

7

and Notary Public in and for the State of Idaho, do

8

hereby certify:
That prior to being examined, all witnesses

9

10

named in the foregoing proceeding were duly sworn to

11

testify to the truth,

12

but the truth.

the whole truth and nothing

13

That said proceeding was taken down by me in

14

shorthand at the time and place therein named, and

15

thereafter reduced to typewriting under my direction,

16

and that the foregoing transcript contains a full,

17

true,

18
19
20

and verbatim record of said proceeding.
I

further certify that I have no interest in

the event of this action.
Dated this 1st day of July,

2009.

21
22

23
24

NANCY MARLOW, CSR, in and
for the State of Idaho

25

17
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suggest [1J - 11 :25

I

,

T
tax [2]- 13:4, 13:5
teaching [1] - 10:21
testified [4) - 7:3, 7:4,
11:2,13:10
testifies [3] - 12: 11 ,
12:13, 13:10
testimonial [8] - 4:20,
4:24,5:7,6:12,6:19,
12:6,12:21,12:25
testimony [4J -7:7,
8:5,9:13,9:16
THE [9]- 4:3, 6:8,
11 :23, 13:24, 15:15,
15:18,15:22,15:25,
16:2
therefore [1J - 6:21
they've [1]- 5:14
three[2]-7:6,12:18
titled [1]- 12:4
total [3J - 8:5, 10:20
totality [1] - 8:5
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towards [1J - 4:21
travel [3J - 14:19,

14:21,15:4
trial [8J - 4:21, 5:11,
5:18,8:23,9:14,9:18,
11 :3, 14:24
tried [2J - 5:24, 14:14
trouble [1J -12:17
type [2J - 7:23, 10: 11

u
under [9J - 5:8, 6:3,
11: 12, 13:6, 13: 17,
13:18, 14:9, 14:12,
15:9
up [4J - 6:11, 7:21,
9:11, 12:22

v
vacation [1]- 11:8
versus [lJ - 4:4
violated [1]- 12:4
violative [lJ - 13: 15

w
waste [4J - 10:16,
10:20, 10:21
week [1] - 11:4
whole [1J - 9:9
wholly [lJ - 5:5
wife [lJ - 10:18
witness [8J - 4:23,
5:22, 7:4, 7:21, 7:25,
10:15,10:22,12:10
witness's [1] - 12:23
witnesses [4J - 4:20,
7:23, 10: 13, 10: 19
word [lJ - 11 :20
words [lJ - 9:7
writing [1J - 12:22

y
year[sJ - 6:25, 7:1,
7:16,12:14,13:10
years [2J - 6:23, 13: 11

z
zero [3J - 5:18, 6:2,

13:21
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April 29, 2009
'ADM IT TED TO PRACTICE IN
IDAIIO AND WYOM ING

VIA FACSIMILE ONLY

Lowell N. Hawkes
1322 East Center
Pocatello, Idaho 83201

Re:

Morgan v. Chambers, et al.
Our File No. 24/22-670

Dear Lowell:
Certainly, with all that we have been through relative to the abovereferenced matter, it is understandable, and I am sure you would agree, that it is my
position that the initial request for information relative to Dr. Schapira's testimonial
history is outstanding and must be complied with. Whether or not I elect to pursue
additional discovery, please consider this my attempt at meeting and conferring relative
to the outstanding request, and please supplement your supplemental response to
Interrogatory No.2, from Defendants' Chambers and Demos, relative to Dr. Schapira ,
immediately.
Thank you for your time and attention to this matter.
Warm regard
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J
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Matt F. McColl
MFM/clh
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Morgan v. Chambers
Client No.: 24
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Matter No.: 22-670

NOTE OR SPECIAL INSTRUCTIONS:
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Re:
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Morgan v. Chambers
Client No.: 24

Matter No.: 22-670

NOTE OR SPECIAL INSTRUCTIONS:
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This facsimile including the cover sheet is

a

page(s).

Confidentiality Notice: This message is intended for the use of the individual or entity to which it is
addressed and may contain information that is privileged, confidential and exempt from disclosure under
applicable law. If the reader of this message is not the intended recipient, or the employee or agent
responsible for delivering the message to the intended recipient, you are hereby notified that any
dissemination, distribution or copying of this communication is strictly prohibited.
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Apr,30 , 100Y 11:'11AM

No,481 2

Low p 11 Hawke s

P, 1

Law Offices of

LOWELL N. HAWKES,
Licensed in Jdaho and

utah

CHARTERED

1322 East Center
Pocatello, Idaho 83201
(208) 235-1600

Pax (208) 235-4200

April 30, 2009

VIA FAX 208-345-8660
Matthew F. McColl
Quane Smith, LLP
101 S. Capitol Blvd.
P.O. Box 519
Boise, ID 83701
Re: Morgan v. Demos, et al

Dear Matt:
Thanks for your fax yesterday. I don't see things differently than you do and
do agree that we should supplement the Intenogatory answers. I have asked Dr. Schapira' s
staff to look at that carefully in light of your comments that it appears there are still things
in the most recent time.
I have frankly enjoyed the little bit of a breather we have had but will followup with that right away.
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IN THE CIRCUIT COURT OF JACKSON COUNTY! MISSOURI
AT KANSAS CITY

LARRY FALKE! INDIVIDUALLY
AND AS PLAINTIFF AD LITEM
FOR THE ESTATE OF JUDY
FALKE! DECEASED,
Plaintiffs,
vs.
STEVEN J. KERNIS, M.D.!
ET AL,
Defendants.
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)
)
)
)
)
)
)
)
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Case No. 0716-CVI0939
Division No. 6
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Beverly Hills! California
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INDEX
2 WITNESS:
3 JAY N. SCHAPIRA, MD.

fN THE CIRCUIT COURT OF JACKSON COUNTY, MISSOURJ
AT KANSAS CITY

1

5
6

Plai nti ffs,
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) Case No. 0716-CV10939
) Division No.6
STEVEN J. KERNIS, M.D., )
)
ETAL,
)

9

Defendants.
)

10
11

12
13

14
15
16
17
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I)

EXHIBITS
10 DEPOSITION PAGE
DESCRIPTION
11 1
Photocopies of correspondence
II
between The Rollins Law Firm and
12
the witness (collectively)
13 2
Photocopy of contents offolders
12
entitled, "Depos" and "Exhibits"
14
13
Photocopy of contents offolder
3
entitled, "Literature"
15
16 4
15
Photocopy of contents offolder
entitled, "Notes"
17
5
18
Photocopy of contents of folder
18
entitled, "Glidewire"
19 6
36
Photocopies of selected medical
records for Judith Falke's 2005
20
right superficial femoral artery
procedure
21
37
Photocopies of selected medical
7
22
records from St Joseph Medical
Center, 9-21-06
23
24
25

)

)

vs.
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BY MS. JORDISON
BY MR. DUNN

7
8
9
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LARRY FALKE, fNDIVlDUALLY )
AND AS PLAINTIFF AD LITEM )
)
FOR THE ESTATE OF JUDY
)
FALKE, DECEASED,

5

EXAMINATION

Deposition of JAY N. SCHAPlRA, M.D.,
taken on behalf of Defendant Steven J.
Kernis, M.D., at 345 North Maple Drive,
Suite 185, Beverly Hills, California,
beginning at I: 14 p.m. and ending at
5: 13 p.m on Tuesday, June 30,2009,
before TERESA ANN BUTLER, Certified
Shorthand Reporter No. 4642.
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23
24
25
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APPEARANCES:
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For Plaintiff:
THE ROLLINS LA W FIRM, P.C
BY: JOHN s. ROLLINS
Attorney at Law
4717 Grand Avenue, Suite 840
Kansas City, Missouri 64112
(816) 931-1400
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11

HORN, AYLWARD & BANDY, LLC
BY: DIANA M. JORDIS0N
Attorney at Law
2600 Grand Boulevard, Suite 1100
Kansas City, Missouri 64108
(816)421-0700
(V ia teleconference.)

12

For Defendant St Joseph Medical Cenler:
13
14

15
16
17
18
19
20
21
22

OSBURN, HINE, KUNTZE, YATES & MURPHY, LLC
BY: MARK R DLfNN
Attorney at Law
3071 Lexington Avenue
Cape Girardeau, Missouri 63701
(573) 651-9000

23
24

25
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Beverly Hills, Califomia, Tuesday, June 30, 2009
1:14 p.m. - 5:13 p.m.
JA Y N. SCHAPlRA, M.D.,
having been first duly swom, was examined and testified
as follows:

7

For Defendant Steven J. Kemis, M. D.:
9

Page 5
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EXAMINATION
BY MS. JORDISON:
Q Doctor, my name is Diana Jordison. Wejust met
off the record briefly,
You understand that I represent Dr. Steven
Kemis in a lawsuit that the Falke family has filed
against him and others?
A Yes, ma'am.
Q And you understand that we're here today to
take your deposition with regard to what I understand to
be some opinions you have at least on the care and
treatment of Dr. Kemis in this case; is that accurate?
A Yes, ma'am, on the part of Dr. Kemis and on
the part of the hospital and with regard to the nurses
and causation and life expectancy.
Q That helps sort of define the parameters here.
I know, doctor, that you have given hundreds of
depositions in your career; is that true?
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A I think that's accurate. I have given well
over 100. Probably -- maybe over 200, I'm not exactly
sure. Could be over 200.
Q My only point, I guess, in saying that is you
understand the ground rules for giving a deposition in a
case such as we're here on today where there are
allegations of medical negligence against health-care
providers; true?
A Yes, ma'am.
Q If at any time I ask you a question that you do
not understand, would you please tell me, and I will be
glad to rephrase it.
A Okay.
Q Otherwise, if I ask you a question and you give
me an answer, I will assume that you understood the
question and gave me the appropriate answer; is that
fair?
A Yes, ma'am.
Q We started before the deposition going through
the file materials that you had reviewed prior to your
deposition today; correct?
A Yes.
Q Tell me when you were first contacted in this
case, Doctor.
A I believe it was about two years ago,

Page
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will just pull all the letters out.
Here is a letter that enclosed the depositions
of Tonya Pate and Colleen Langhorst, and that's dated
November 25, 2008.
Q Okay.
A It does not mention -- part of your question, I
think, was Dr. Kemis?
Q Right.
A It does not mention the enclosure of
Dr. Kemis' depo. Let me look one more time, please.
MR. ROLLINS: Hand me the other stuff. I will
look for it. I thought I saw it earlier.
THE WITNESS: Okay. Thank you. I will put
everything over here.
BY MS. JORDISON:
Q While we're looking for that, let's go on and
let me ask you some other questions.
When you were first contacted about this case,
do you remember what you were told about the facts of
the case?
A I do not.
Q Do you remember who you were contacted by
originally?
A I believe the first person I spoke with was
Mr. Rollins.
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Ms. Jordison.
Q Okay. Do you have any of the materials that
were originally sent you to -- for example, letters or
E-mails -- from Mr. Rollins or his law firm?
A Let me look and see -- assuming there was
anything, which I don't recall that there was. But let
me look.
I did find some letters from -- a letter,
please, from Mr. John Rollins dated June the 12th, 2007,
which appears to be the accompanying letter with
enclosed medical records from St. Joseph's Medical
Center and a copy of the CD of the angiography
procedure.
Q Okay. And you said that was June of'O??
A Yes, ma'am, June the 12th, 2007.
Q Okay. So that's probably the two-year time
frame; that's probably when you were first contacted
around that time and provided materials to review?
A Yes, ma'am.
Q Do you know, then, when you got the additional
materials, like how soon -- how recently? Have you read
the depositions of the nurses and Dr. Kemis, for
example?
A Yes, ma'am.
I did see another letter in here, as well. I

1
2

Q Okay. And have you ever worked with
Mr. Rollins before on any other medical-negligence

3

cases?
A Not that I can recall, no, ma'am.
Q How about anybody else in his firm, Nancy
Kenner or Paul Kavanaugh, do any of those names ring a
bell?
A No, ma'am, they do not.
By the way, Mr. Rollins found the other letter.
And -Q Okay.
A -- do you mind if! go back to that question?
Q No. Go right ahead.
A Okay. This is a letter enclosing Dr. Kemis'
deposition. It's dated October 28th, 2008.
Q Okay. Now, with regard to receiving the
medical records, I understand that you don't remember
the initial contact or what you were told about the
case.
I take it your practice would be, then, to look
at the medical records and make some determination, if
you can, of whether or not any health-care provider has
deviated from the standard of care; true?
A Yes, ma'am.
Q AlI right. And you obviously did that in, this
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case; correct?
A Yes.
Q Based solely on the medical records, were you
able to make a detennination that any health-care
provider had deviated from the standard of care for Judy
Falke?
A Yes.
Q And would that be Dr. Kernis alone, or anybody
else besides Dr. Kemis?
A Dr. Kernis and the nurses and the hospital.
Q Okay. And so those opinions that you were
first able to derive from looking at the medical
records, did you tell those to Mr. Rollins?
A I believe so. Although I don't specifically
recall the conversation.
Q All right. Obviously, at some point you must
have told him you had some opinions, or he would not
have designated you as an expert.
Let me ask you this: Have the opinions on the
deviations from the standard of care changed from the
time that you looked just at the medical records until
today, when now you have gotten this additional
infonnation of the nurses' depositions and Dr. Kemis'
depositions, as well as the pictures off the cine?
A Ms. Jordison, I don't think that the basic

a meeting today prior to coming over here to the center
for the video deposition.
Q How long did that meeting last before the depo?
A Approximately two hours.
MS. JORDISON: And then, Terri, if you would
put a sticker on the folder that he identified as depos
and the exhibits, we will mark that as No.2.
MR. ROLLINS: He actually has those -- I'm
sorry. Under his organization, he has those as two
separate. Would you like them marked two separate
exhibits?
MS. JORDISON: No. Put them together. Ifwe
have a rubber band, that's fine.
(The documents referred to herein
were marked by the C.S.R. as Deposition
Exhibit 2 for identification and
photocopies are made a part of this
deposition, as the originals were
retained by the witness.)
BY MS. JORDISON:
Q Doctor, what we have marked as Exhibit No.2
are the depositions that you identified that you have
read in this case, and the exhibits that you received,
as well; true?
A Yes.
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opinions have changed. I think I put some fine
touches -- fine tuning on some of my opinions, but I
believe that they are essentially the same.
Q All right. Thank you.
Terri, would you mark that pile of letters as
Exhibit No. I, please.
(The documents referred to herein
were marked by the C.S.R. as Deposition
Exhibit I for identification, and
photocopies are made a part of this
deposition, as the originals were
retained by the witness.)
BY MS. JORDISON:
Q Doctor, what we've marked as Exhibit No. I is
the letters that you pulled out from your file that you
have for contacts from Mr. Rollins?
A This is just the letters that I believe came
with medical records or depositions or other materials.
Q Do you have any other infonnation about the
number of contacts you have had with Mr. Rollins
discussing this case?
A I believe, Ms. Jordison,just from memory, that
I have spoken with him on the phone before recently two
or three times; and then recently I have spoken with him
on the phone, I believe, once or twice; and then we had

"
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Q And you have read the depositions completely;
correct?
A Yes.
Q You have not read any of the depositions of any
of the Falke family members?
A Correct.
MS. JORDISON: And then, if you would, Terri,
put a No.3 sticker on his folder entitled,
"Literature," please.
(The documents referred to herein
were marked by the C.S.R. as Deposition
Exhibit 3 for identification and
photocopies are made a part of this
deposition, as the originals were
retained by the witness.)
BY MS. JORDISON:
Q Doctor, what we have marked as Exhibit No.3 is
the folder that you identified as being named
"Literature" -- correct -- for this case?
A Yes.
Q Is that literature that you yourselfwent out
and obtained that helps describe or helps fonnulate any
of your opinions in this case?
A It is literature that I -- you know, that's two
questions.
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important, it would not work for my mind.
Q Okay. All right.
Now, Terri, if you would mark as Exhibit No.4
the folder that the doctor identified as "Notes."
(The documents referred to herein
were marked by the C.S.R. as Deposition
Exhibit 4 for identification and
photocopies are made a part ofthis
deposition, as the originals were
retained by the witness.)
BY MS. JORDISON:
Q Doctor, what we have marked as Exhibit No.4
are the notes that you have prepared in going through
the materials in this case; is that accurate?
A Can I hear that again, please.
Q Yes. Are what we have marked as Exhibit No.4,
notes, the notes that you personally prepared in going
through the material and information in this case?
A Yes.
Q All right. And how many pages of notes are in
there?
A One of the contents here is some exhibits,
medical records, just in the note folder. Do you want
me to count those? I will just count how many pages are
in here total.

Ii

1
Q Total pages, that would be great, thank you.
2
A I believe about 25. I did see one blank page.
3
Q Okay. And the medical record that's included
4 in Exhibit No.4, exactly what are those two pages?
5
A The medical record -6
Q In the exhibit -7
A Yes, ma'am. This is Exhibit 7 from a
8 deposition. I'm not sure which deposition it is.
9
Q I know what you are talking about. Thank you.
10
A And the other -11
Q When did you make the notes contained in
12 Exhibit No.4?
13
A There's one other page, going back to the
14 question.
15
Q Okay. Sorry.
16
A It's an echo report on Judith Falke from
17 September 18, 2006. It's an echocardiogram report.
18
Q Okay. Now, when did you make the notes that
19 are contained in Exhibit No.4?
20
A Over the past two years.
21
Q Okay. There's not a particular date on any of
22 the notes that can tell us when you started and when you
23 stopped any particular part?
24
A I think I can tell you that some of the notes
25 were made more recently. I certainly·· you know, the

Yes, I did get that·- the contents of the
folder myself; and the No.2 question was, with regard
to how it fit into my opinion, I formulated all my
opinions and drew my conclusions prior to pulling this
literature.
I did, however, pull the literature later in
order to assist in educating Mr. Rollins about the case.
I wanted to teach him as much as I could about the
medicine here and to illustrate some points.
Q And how many articles are in Exhibit No.3?
A One, two, three, four, five, six, seven, eight,
nine.
Q And when did you obtain those articles, was it
all at one time or different times?
A Different times, I believe.
Q And when did you sit down and discuss them with
Mr. Rollins, was that today?
A Yes.
Q And have you made any notes or underlines on
the articles that you think are particularly pertinent
to any of the issues in this case?
A There's a few. I mean, it's -- I'm not a very
consistent underliner. If you were to try to figure my
mind was so logical that I underlined everything
important and didn't underline anything that wasn't

It
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notes that I have made in the past week in preparation
for today's deposition I could certainly, you know,
identifY. But the ones that were made longer ago, I
don't think I could remember exactly when those were
made.
Q Would you separate out, and we'll put a 4(a) on
the ones that you have made most recently in preparing
for the deposition. And we will staple those together
or paper clip them.
MR. ROLLINS: Okay.
THE WITNESS: Okay. We should probably
identifY them a different way, because, as we answer
questions today, I am going to probably be referring to
these. This paper clip is going to come off.
Do you want to put a red 4(a) on it, or
whatever your designation was?
MS. JORDISON: We'll put a 4(a) on those notes,
yes.
THE WITNESS: Let me just write it. I will do
that for you.
MR. ROLLINS: I am happy to do it if you want
to assist in moving them along.
THE WITNESS: I will be using them, and at the
end, we'll be wondering what was where.
MS. JORDISON: Terri, put an exhibit sticker 5
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on the folder that had a copy ofthe still-frame cine
picture,
(The document referred to herein
was marked by the C.S.R. as Deposition
Exhibit 5 for identification and
photocopies are made a part of this
deposition, as the originals were
retained by the witness,)
BY MS. JORDISON.
Q Doctor, do you know when you got the cine
pictures to review in this case?
A I believe they came with the original
transmission of records.
Q And the still frame that you have culled out of
the disc, is there a way to identifY it? Is there a
frame number on it or a time?
A "Culled out," like selected?
Q Right.
A Great word. I grew up on a farm, that's why I
noticed that word.
There's a reason, yes, ma'am.
Q But, I mean, is there identification, does it
tell me a frame or a time?
A Oh, yes, ma'am, It's Image 12 of20, and it's
Frame 6. It's Frame No.6.
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way you described it?
A Yes, ma'am,
Q It's actually a fragment of a Glidewire
coating, isn't it? It's not the actual wire; correct?
A Well, I think we're down to terminology.
Q Well, let me ask you this: Have you ever
actually seen the fragment that was removed?
A I have some photographs.
Q Have you ever touched it?
A No.
Q Okay. Do you know by looking at the
photographs, for example, can you tell, is it the
coating to the wire or the actual wire?
A Well, let me explain my terminology, for you to
understand what I am telling you,
Q Okay.
A When we ask for a Glidewire in the cath lab, we
get the whole thing called a "Glidewire." And all the
components of it are part of the wire.
The part that was retained in Mrs, Falke was
actually the coating of the Glidewire.
Q Okay.
A It's called a part of the wire. But it is-in fact, if you want to look at its composition, it is
coating, as opposed to steel.
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Q Okay. And tell me -- I am sure we'll get back
to this, but, before I forget, tell me what significance
that one still-frame photo has for you and your opinions
in this case.
A Yes, ma'am. It shows the missing part of the
Glidewire.
Q And is there a time on there? I mean, can you
tell when Frame 12 of20 was actually taken?
A Well, it's in -- in showing, you know, the
removed fragment or the retained fragment of Glidewire,
the foreign body left in Mrs. Falke, the time is
Frame 12 of20.
We can go back and reconstruct it from the
technical log.
Q Okay. I am just asking, is there a time on
that picture?
A Well, ma'am, I believe that the time -- that
there's not a time on the picture. I believe, if we go
back and look at the original study, it could possibly
have a time, but the time does not change. I think the
time is set at the beginning of the procedure and it's
just the same time all the way through. But it's a
unique frame identifiable by the parameters I gave you,
Q Okay. And let me ask you this about it: You
called it a -- the fragment of a Glidewire; is that the
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Q Okay. In other words, as coating, it has a
different property to it and a different stiffuess to
it; correct -A That would be -Q -- than the wire?
A Well, than steel.
Q Yeah, than the steel or the metal; correct?
A Yes, ma'am.
Q So is it your understanding that the Glidewire
coating -- and, if you don't mind, I will use that
phrase, and you will know what I am talking about -correct -- the fragment that was left behind?
A Okay.
Q Okay. I mean, is that acceptable to you?
That's what it is, the coating off of the wire; correct?
A That's fine.
Q Is it your understanding that that coating
is -- well, I have heard it described as a wet rubber
band, that it has no tensile strength to it.
MR. ROLLINS: You mean when it's no longer over
the wire?
BY MS. JORDISON:
Q Right. Right.
A When it's separated?
Q Right.
,""
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I think it has very little. Probably not zero,
but very little.
Q AIl right. And the picture that you have made
the still of, does it show the Glidewire coating in a
sheath or in an artery, or can you tell, specifically?
A You just see it in the body. Because there's
no contrast injected, you can't say what structure it's
in.
I think we know from subsequent data where it
was, from the path report, from surgical reports and
from CT reports.
Q What's your best estimate from reading those
records of where that -- well, strike that. Let me
start again.
What's your opinion on where that glide coating
was at the time that picture was taken?
A Let me check a medical record, if! could, if
you would allow me.
Q Sure.
MR. ROLLINS: What are you looking for?
THE WITNESS: I want to look at the CT report.
MR. ROLLINS: Is that it?
THE WITNESS: Yes. And I want to also take a
look at the -- let's see.
I had no different opinion than where it was
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Q And do you take that to mean that this flimsy
piece of fragment was actually sticking through the
graft?
A That's what his words say, and -- yes, ma'am.
Q Okay. I mean, it's not possible, without the
metal attached to the fragment, that it could actually
puncture through a graft; correct?
A Well, it is possible to have -- the way it's
read here is it's plausible, feasible, and I think it's
probably true, to a reasonable medical probability.
But what you say is also true: By itself, it
doesn't get there. And it's not on its own accord,
because of its nature, it's flimsy. But when it is
attached and when it is being manipulated with other
instruments, like an needle or an introducer, that could
deliver it to the location where it's described.
Q All right. Let me ask you this -- maybe I
misunderstood.
The CD that you have and the cine pictures, is
that Dr. Kemis' procedure?
A Yes, ma'am.
Q And the still you have is from his procedure
also -- correct -- that we have marked as Exhibit No.5?
A Yes, ma'am.
Q Okay. But what you are looking at to correlate
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identified on the CT, ma'am, Ms. Jordison. And it was
in the -- part of it was in the distal limb of the aorta
bifemoral on the left, and it was in -- part of it was
in the superior aspect within the graft. And -- and the
reader of the cat scan suspected that the wire had
punctured the left iliac arm at the apex of the
hematoma, which he noted on Slice No. 80.
So my feeling about where it was comes from
that reading by the radiologist.
BY MS. JORDISON:
Q Let me ask you this: To a lay person, does
that mean that this fragment -- that the radiologist, as
you read that, was describing it within the sheath for
Mrs. Falke?
MR. ROLLINS: You mean in the sheath or the
graft?
MS. JORDISON: I'm sorry. The graft; you're
right, John.
Q Sorry. In the graft.
A What it says is that "within the graft." And
he also notes a puncture of the left iliac arm at the
apex of the hematoma.
So, from the way the doctor is reading it, this
is through this graft. In other words, it punctured
through the graft.
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those two is the CT report written by the radiologist?
A Well, I'm not really correlating them, no,
ma'am. I was -- I looked at the CT to answer your
question. But I can correlate it for you.
Q Okay. Well, let me ask you this: Have you
actually seen the CT scan that was done in this case?
A No.
Q Okay. I am sure we are going to talk about
exactly where you think the coating was, so we will go
on and finish up our little housekeeping here.
I have looked at your C. V., Doctor, and, unless
I am wrong, is it true that you are not board certified
in interventional cardiology?
A You are correct.
Q And is it true that, of the articles you have,
chapters that you have helped write in books, you do not
have anything specifically on the issues in this case?
And by, "the issues in this case," I mean on an
atherectomy; is that true?
MR. ROLLINS: Well, I will just object relative
to the way you have defined the issues in the case.
Doctor, you can respond to the question. But I
think that's an inaccurate characterization of the
Issues.
BY MS. JORDISON:
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Q Go ahead.

1
2

A Some of the issues in this case do relate to
the patient, Mrs. Falke, who does have coronal)' artel)'
disease, and some of my publications do relate to
interventions in coronary arteries that would be
relevant to this case, but not directly.
Q Okay.
A By that··
Q And-MR. ROLLINS: Let him finish.
BY MS. JORDISON:
Q Sorry. Go ahead, Doctor.
A So I don't exactly agree with your question.
Q Have you written any articles or chapters on
percutaneous endovascular interventions, written any
articles or chapters in textbooks?
A You mean peripheral arteries or coronal)'
arteries?
Q Peripheral.
A I have for coronaries but not for peripherals,
no.
Q Okay. So the answer to my question is you have
not written any articles or chapters in textbooks that
describe the technique or procedure to perform a
peripheral percutaneous endovascular intervention; is
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complication of a peripheral endovascular intervention?
A Yes.
Q And I don't mean to say this in any sort of
derogatol)' manner, but, other than your articles talking
about coronary artel)' disease -- which, you know, we're
obviously going to talk about in this case -- is there
anything more specific with regard to the type of
procedure Dr. Kernis did, how he did it, anything in any
of your publications or articles that I missed in
reading the titles of them that would pertain to this
case?
A What's the date on the c.y. of mine that you
have?
Q 2005.
A We have a 2009 that has additional articles.
Q Do any of those articles have anything to do
with the question I just asked you?
A Coronal)' interventions, yes; peripheral, no.
MS. JORDISON: Okay. John, why don't we mark
the -- or, if you bring me a copy, it doesn't matter.
We can do it either way-·
MR. ROLLINS: That's fine. I will bring one
back to you.
THE WITNESS: It's here.
BY MS. JORDISON:

Page 27
1
that true?
2
A Correct.
3
Q Okay. How about on the SilverHawk device
4
itself, have you written any articles or publications
5
regarding that medical device?
6
A No.
7
Q All right. Do you use that medical device
8
yourself?
9
A No.
10
Q Have you written any articles or done any
11 research or studies with regard to the fragmentation of
12 Glidewire coating during any type of endovascular
13 intervention?
14
A
No.
15
Q Have you done any specific research or writings
16 or publications with regard to retroperitoneal bleeds
17 following endovascular interventions?
18
A By "research," do you mean accumulated
19 statistics? No.
20
Q Have you written any articles or published any
21 chapters in textbooks regarding retroperitoneal bleeds
22 following endovascular interventions?
23
A
No.
24
Q Would you agree with me, Doctor, that
25 retroperitoneal bleed is a known, recognized
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Q Doctor, tell me what staffs you are on right
now, what hospitals staffs you are on, please.
A Cedars Sinai Medical Center in Los Angeles and
UCLA Medical Center in Los Angeles, Westwood campus.
Q And I have seen where you have testified before
that you described your practice as internal medicine
and cardiology; is that the way you still describe it?
A Yes.
Q Would you consider Cedars Sinai sort of your
base hospital, or the one that you do most procedures
at?
A Yes.
Q And you have a private practice, as well;
right?
A Yes.
Q Okay. Tell me about your practice, let's say,
over the last five years. What percentage of it is
internal medicine versus cardiology?
A A third of my patients have only cardiology
problems, a third have mixed cardiology and internal
medicine problems, and a third are internal medicine
only. I see roughly 30 to 40 patients a day, so that
percentage of that number.
Q And if they have only internal medicine type
problems, what type of problems are you dealing with for
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those patients?
A High blood pressure, hyperlipidemia; patients
who want preventative medicine to prevent, you know,
complications later in life, like strokes and vascular
disease; I take care of some diabetic folks; and I take
care of some folks who are just well and want to
maintain their well ness and want some advice on health
and lifestyles and taking care of themselves, that sort
of thing.
I mean, you could call part of that internal
medicine. Actually, cardiology -- if you want to be
broad about it, saying high blood pressure is cardiology
and dyslipidemia is cardiology, but I call it internal
medicine.
Q All right. Do you do interventional
cardiology?
A Yes.
Q How long have you been doing any type of
interventional cardiology?
A Since about 1983, '84. So it's roughly, what,
26 years.
Q And do you have certain days that you do those
procedures -- for example, you know how surgeons
sometimes have O.R. time blocked out on certain days of
the week -- or how does that work for your practice?
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both to the coronary and peripheral arteries in your
practice?
A No, ma'am. Coronary only in my practice.
Q All right. Have you ever done an angioplasty
on the peripheral arteries for any of your patients in
your career?
A I actually have done coarctation cases,
scrubbing in with pediatric cardiologists on adults.
Q You will have to explain to me what that
procedure is, please -A That's a narrowing in the -Q -- coarctation.
A That's a narrowing within the aorta.
Q And when you scrubbed in on these coarctation
cases, which is what you called them, coarctations -A Yes.
Q -- how is that narrowing dealt with?
A By dilating it with a balloon.
Q But you would not have been the primary surgeon
in trying to deal with that issue; correct?
A Well, I wouldn't say that. I would say I would
not have been the only co-surgeon there, the only
co-cardiologist. Because coarctations are almost always
found in pediatric cases. When we find adult congenital
heart disease -- we always scrub in with the pediatric
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A Well, I try to do them on Tuesdays and Fridays.
But it does not work very well, Ms. Jordison, because
many of our patients are emergencies. And so Tuesdays
and Fridays are kind of like, you know, the old saying,
you know, "Man plans and God laughs."
And so what happens is I plan them on Tuesday
and Friday, but, inevitably, I am there on Saturdays,
Sundays, Mondays, Wednesdays and Thursdays, as well.
Q All right. The interventional cardiology that
you do, what are the different -- and I want to take
just the last five years -- what are the different types
of in terventiona I cardiology procedures that you do?
A Angioplasty, in the broad sense. And within
the category of angioplasty, there are several
subcategories: Stents, balloons, atherectomies;
interventions like thrombolysis, thrombectomy, that sort
of thing. Just the general gamut.
Q Any other types of interventional cardiology
procedures that you perform?
A Well, we perform -- I say, "we," we do it as a
team -- atrial septal occlusions, PFO occlusions,
valvular occlusions; we have a protocol going on,
E-valves, where we replace valves percutaneously as part
ofa team. I don't do it by myself.
Q With regard to the angioplasties, you do those
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cardiologist. I was the only adult surgeon scrubbing in
on these adults.
Q In your career, how many do you think you have
scrubbed in for, these coarctation cases?
A I think I have done about five or six.
Q Five or six in 26 years?
A I have been doing this longer than that -- oh,
yes; right, 26 of intervention, yes.
Q Had you done any before the years of
interventional cardiology?
A No.
Q Okay. So when we're talking about the
peripheral endovascular intervention that Dr. Kernis did
in this case for Judith Falke, that is a procedure that
you have not performed in your career; true?
A Well, yes and no.
Q Well, tell me the "no" part.
A No, I have not done a SilverHawk procedure on a
left leg artery.
Q Okay. Tell me the "yes" part.
A The "yes" part is that the procedure done by
Dr. Kernis of accessing the left femoral artery is a
procedure which is common to the procedures that I do:
Accessing through grafts; accessing patients who have
had aortal bifemoral surgery; accessing patients
--~
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1 utilizing the same needles, guide wires, 9-French
2 introducers, 7-French introducers. All the same
3 equipment he used for access is common to what I do in
4 my practice, as it is to what he did with regard to
5 Mrs. Falke.
Now, the only difference that we have is that I
6
7 don't stick a SilverHawk device down the leg. And I
8 have no issues, realIy, with -- no comments or
9 criticisms about that aspect of the case.
10
Q Okay.
11
A "That aspect of the case" meaning the
12 peripheral part, the SilverHawk part.
13
Q I understand. And we're going to talk about
14 that. And that will help define the issues. Thank you,
15 Doctor.
16
Let me go back to my question, though: If you
17 put the whole procedure that Dr. Kemis did together for
18 Mrs. Falke on September 21 st of 2006, there are parts of
19 it that you do routinely -- the angioplasty that he did,
20 looking at the anatomy both in the coronary arteries and
21 the lower extremities; correct?
22
MR. ROLLINS: Well, I am just going to object
23 that it mischaracterizes the procedure, because I don't
24 think it was angioplasty, was it? It was angiography;
25 correct?
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coronary arteries, but not the lower extremities.
Q All right. I meant to ask you, before I go on,
too, have you ever seen the medical records for
Mrs. Falke from Kansas City Heart Group?
A I think portions of them.
(Telephone interruption.)
THE WITNESS: May I interrupt -- may I
interrupt for one second? I need to take one quick
call. I apologize.
MS. JORDISON: Sure. Absolutely.
(Recess.)
MS. JORDISON: I want to go back and finish up
my marking of exhibits.
Terri, I want you to put an Exhibit 6 sticker
on the selected records that you got regarding the 2005
procedures for Judith Falke.
(The documents referred to herein
were marked by the C.S.R. as Deposition
Exhibit 6 for identification and
photocopies are made a part of this
deposition, as the originals were
retained by the witness.)
BY MS. JORDISON:
Q Doctor, what we have marked as Exhibit No.6
are the selected records you got for Judith Falke's
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BY MS. JORDISON:
Q Angiography; correct.
A Yes, ma'am, I routinely perform angiography.
Q But the peripheral part of the procedure that
Dr. Kemis performed on September 21 st of 2006 is the
part that you do not do in your practice; correct?
A Well, not entirely correct, Ms. Jordison. I do
perform angiograms of the lower extremity, and that was
a second aspect of what he did.
Dr. Kemis performed, as you know, a coronary
study, a heart study and a left ventricular study,
coronary angiogram, and he performed angiography and
made pictures of the vessels in the left-lower
extremity. That part I do perform.
I do not, however, perform atherectomy or
SilverHawk procedures of the extremities.
Q All right. Do you perform any other sort of
atherectomy of the lower extremities, the peripheral
arteries, using any other device besides a SilverHawk?
A No.
Q So that portion of the procedure is not
something that you do routine -- well, that you do at
all in your practice; correct?
A I do not perform atherectomy of the lower
extremities; correct. I perform atherectomy of the
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procedure on her right superficial femoral artery from
2005; correct?
A Yes.
MS. JORDISON: Then, Terri, if you would put an
Exhibit 7 on the selected records from St. Joseph
Medical Center, 9-21-06.
(The documents referred to herein
were marked by the C.S.R. as Deposition
Exhibit 7 for identification and
photocopies are made a part ofthis
deposition, as the originals were
retained by the witness.)
BY MS. JORDISON:
Q Doctor, did you get a chance to take a look at
the notice for your deposition that I sent out in this
case?
A No, ma'am.
Q Let me ask you, do you currently have a list of
cases that you've kept fairly up to date in the last
four or five years of lawsuits that you have testified
in?
A Yes, ma'am. I don't know if it's up to date to
the moment, but I do have such a list.
Q All right. One of the things I requested that
you bring in this case is that list.
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Can you get a copy of that to Mr. Rollins?
A Yes, ma'am.
Q All right. One of the other things I requested
was a copy of any and all billing records that you have
in this case.
Did you bring any billing records with you?
A No, ma'am.
Q All right. Do you have copies of those at your
office?
A I would guess so, yes.
Q Do you have any idea how much time you have
spent to date in reviewing this case, alI inclusive?
A I would say many hours. I would say it's -- I
would say it's over 12 to 15 hours. It's a lot of hours
from the beginning.
Q Okay. From the beginning, you said?
A Yes, ma'am, all inclusive.
Q Would that include even the recent review this
last week and the meeting with John today?
A Yes, ma'am, and the telephone calls.
Q Okay. What do you charge an hour for that
review?
A I believe it was 350 per hour, but I would have
to see what the invoices say. I'm not 100 percent sure.
Q Does that also include the time that you spent

management of the patient during and after the case.
Those are all areas which are common to my background,
training and experience and practice.
I do not have any comments or criticisms of the
way he utilized the SilverHawk device specifically.
But, with regard to the access that he utilized to
access an artery, like I access an artery for my
procedures, I do intend to discuss and criticize.
Q I understand that.
Let me ask you this -- maybe go back one step
and maybe this wiIl cover it or not.
Do you intend to offer any opinions in this
case that Mrs. Falke was not an appropriate candidate
for the peripheral endovascular intervention?
A From a nonperipheral interventional
perspective, yes.
Q Okay. AIl right. In other words, in your
practice, you are not a cardiologist who does
evaluations and makes the determination with regard to
whether or not a patient is an appropriate candidate for
a peripheral endovascular intervention; is that true?
A No, 1 do make those determinations.
Q All right. So do you have opinions in this
case that Dr. Kemis deviated from the standard of care
in believing that Mrs. -- well, strike that. Let me go
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gathering the medical literature?
A I believe so, yes.
Q And then you charge how much an hour for
deposition?
A 750 per hour.
Q And for trial time, what is your charge for
that?
A It's just to make up for the loss to the office
of me being out, which is 5,000 per half day.
Q And, I take it, if you have to travel a long
way from your office, then it would include travel
expenses, hotel, airfare, meals, that sort of thing?
A Whatever expense -- out-of-pocket expenses.
Sure, the ticket on Southwest.
Q Now, let me get back to maybe the parameters,
and we can shorten this up just a bit.
It's my understanding from what you said
earlier -- correct me if! am wrong -- you do not intend
to offer any opinions in this case that Dr. Kemis
deviated from the standard of care in the way he
performed the peripheral SilverHawk, we'I1 calI it,
procedure; is that true?
A 1 plan to offer opinions with regard to his
strategy of the case, his access of the left side, the
way he did the access, his hemostasis approach and his
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back.
You understand in this case that Mrs. Falke was
Dr. Kemis' partner's long-time cardiology patient;
correct?
A Correct. That would be Dr. Mancuso.
Q Right. And that Dr. Mancuso prior to
September 21 st of2006 had made an evaluation of
Mrs. Falke and recommended that she undergo this
peripheral endovascular intervention; correct?
A Yes, ma'am.
Q All right. Do you have any opinions that
Dr. Mancuso deviated from the standard of care in any
fashion in his care and treatment of Mrs. Falke?
A No.
Q Okay. And then is it also your understanding
that Dr. Mancuso came to Dr. Kemis on the morning of
September 21 st and asked him to do the actual peripheral
procedure for Mrs. Falke?
A I wilI accept that. I don't know that for a
fact. I do know that it is Dr. Mancuso's name that is
actually on the angiograms as the performing M.D.
Q You have read Dr. Kemis' deposition; correct?
A I have.
Q And he testified that he was in the cath lab
that day, and Dr. Mancuso came and asked him to do this
,~
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procedure; is that your understanding?
A I don't really have an understanding. I
have -- I don't know what Dr. Mancuso has to say about
this, and I frankly don't remember what Dr. Kemis had
to say about it. I don't know all the circumstances.
If you want me to assume that, that's fine. I
have no problem assuming that.
Q It would not be unusual or out of the practice
in the field of cardiology for one cardiologist to do an
evaluation and examination and make a procedure plan for
a patient, an interventional plan for a patient, and
then ask another cardiologist who was in the cath lab
doing procedures that day to actually carry out the
procedure; true?
A I would agree with you, yes, ma'am.
Q So there was -- there would be nothing out of
the ordinary practice for cardiology for Dr. Mancuso to
have asked Dr. Kemis to perform this procedure, who was
in the cath lab that day; correct?
A Yes.
Q All right. Now, as far as whether or not she
was an appropriate candidate for the procedure, you said
you were going to talk about that as a nonperipheral -I don't know. I'm not sure exactly how you put it, but
I know the word "nonperipheral" was in there.

A

TIrree milliliters per kilogram or less.

Q How many did Mrs. Falke receive?
A It's in the technical log -- one second. I
will get the nwnber for you, ma'am.
MR. ROLLINS: There it is, right there.
THE WITNESS: She received 220.
BY MS. JORDISON:
Q 220 milliliters per kilogram?
A No. 220 cC.s total.
Q Okay. How many is that in milliliters, for
those of us that don't convert that very well?
A One to one. 220 cc.s is 220 milliliters.
Q Okay. And how many kilograms did Mrs. Falke
weigh?
A She weighed 68.2.
Q So, if do you the math -- and maybe you have
done the math -- what's 68.2 times three miIIiliters?
A I will do the math for you.
204.6.
Q Okay. So in the total of this procedure, she
would have received about 15.4 milliliters more than you
think was appropriate?
A Yes, ma'am.
Q All right. And you think that that
15.4 milliliters is what pushed her over the edge and
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Tell me what you mean by that.
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2
A Well, ma'am, one of the issues in this case,
3
among others, among many, is that Mrs. Falke had renal
4
insufficiency, she was hypertensive, she was diabetic,
5
and she had an elevated creatinine level. She also had
6
had a nephrectomy -- she had one kidney.
7
She received an excess of contrast in this
8
entire procedure, if we go back and look at the amount
9 of contrast she got. Within that excess of contrast was
10 three procedures: A coronary angiogram, angiography of
11 the lower extremities, and a peripheral intervention
12 with a SilverHawk procedure.
13
The third procedure, the SilverHawk procedure,
14 had added the amount that took her over the safe amount
15 of contrast for her to be exposed to at one sitting.
16 That contributed to her renal failure; the renal failure
1 7 contributed to her overall system failure that led to
18 her death. It was one of the aspects.
19
Q All right. Let me ask you this: As far as the
20 actual amount of contrast, is there an actual number,
21 you think, where there's a cutoff that somebody like
22 Mrs. Falke should or should not receive during a
2 3 procedure?
24
A Yes, ma'am.
Q What is that?
25
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caused her later renal insufficiency?
A In and of itself, no. But, as part of the
whole picture, yes.
Q Right. I mean, there was an entire cascade of
events that occurred after the retroperitoneal bleed was
discovered -- correct -- for Mrs. Falke?
A Yes, ma'am. And it's -- was sort of in the
cascade.
Q Right. And that's the whole point of my
question: Is there any way you can pick anyone of
those things out of the cascade and say that, without
the retroperitoneal bleed, this would not have happened?
MR. ROLLINS: Try to ask it again. I didn't
understand it.
THE WITNESS: I didn't understand the question.
BY MS. JORDISON:
Q Let me-A We took a vote. We didn't understand the
question. It's unanimous.
Q All right. Very good.
MR. DUNN: I abstained.
BY MS. JORDISON:
Q There was a cascade -- I take it it's your
opinion, Doctor, that there was a cascade of events that
occurred after the retroperitoneal bleed was discovered
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that ultimately caused the death of Mrs. Falke; correct?
A Yes, ma'am. It's a little bit different than
that. The cascade started before the retroperitoneal
bleed was discovered.
Q All right. Tell me when it started then, the
cascade, in your opinion.
A I think the cascade started at about 13:19.
Q Okay. Now, without the retroperitoneal bleed,
do you think that the contrast would have caused renal
failure for Mrs. Falke?
A It's hard to say because, in and of itself, it
certainly would not have caused the degree of renal
failure she had. I think it would have caused some
renal insufficiency. It would have certainly
contributed in some way.
But it did not -- in and of itself, in the
absence of all other factors that consist of what they
were calling "the cascade" -- we haven't even enumerated
them yet, but myriad other factors -- I think there
would not have been a death.
Q All right. And we started down this road when
you were telling me about renal insufficiency as a
nonperipheral cardiologist talking to me about
indications for this procedure.
Do you remember that?

strategy; right?
A I think that's where you are.
Q All right. May be hard for you to glean from
it.
I want to try to take this in some organized
fashion so I understand, and, when I leave here today, I
have confidence that I have all of your opinions and the
bases for those opinions.
You understand that; right, Doctor?
A Yes, ma'am.
Q So, from a lay person, you don't have any
opinions that Dr. Kemis deviated from the standard of
care by undertaking this procedure, beginning to do the
procedure; correct?
A Well, the patient's complaint, Ms. lordison,
was claudication.
Q Right.
A It was known before the procedure she had renal
insufficiency, history of diabetes and hypertension.
She did not have any complaints of angina or
ischemic heart disease. She was known to have those
processes, but she did not have any complaints regarding
that.
She had had an echo a few months before that
was normal, with a normal left-ventricular ejection
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Yes.
Is
there any other -- as a nonperipheral
Q
cardiologist doing atherectomies -- or not doing
atherectomies, do you have any other opinions with
regard to Dr. Kemis' care and treatment, besides the
dye?
A Yes.
Q Okay. Tell me what the second one is, then.
A Just define the parameters of your question,
please. I understand the ground rules you set for me.
Tell me what the question is about.
Q Maybe there's an easier way to do this.
You gave me some areas of issues that you had
in this case. The first one was strategy of the case.
And I thought that had something to do with whether or
not she was a proper candidate for this procedure at
all. And I think you told me, as well, "I'm not going
to make that -- I don't have an opinion on that, because
I don't do peripheral endovascular interventions"; is
that correct?
A I did tell you that. But I qualified it by
telling you what I was going to tell you.
But there's more to that strategy part. We're
not finished with strategy yet.
Q Okay. And was the part where we're on
A

}

I~

i'

!l
i

J

ij
'i

Page 49
1
2
3
4
5
6
7
8
9
10
11
12
13

14
15
16
17
18
19
20
21
22
23
24
25

fraction.
Q Normal for her normal or normal for the average
person?
A Yes and yes.
Q Okay. Go ahead.
A She had three procedures, as we discussed: She
had a cardiac study, a peripheral angiogram, and she had
a peripheral intervention.
Q Right.
A The coronary angiogram would have saved enough
contrast not to have been done -- and I don't really see
the indication for it, for Dr. Kemis to have done it.
Ifhe intended -- his intention was to do a peripheral
angiogram and a peripheral intervention.
Given, however, that he found himself in a
situation of having done the angiogram, then doing the
peripheral angiogram and having used -- and he could
calculate how much contrast he had used at that time,
then to defer the third part, the peripheral
intervention, to a different day when her kidneys could
have recovered from the contrast given.
He was still within the limit of how much he
could give safely, and he would not have gone over that
limit yet and could terminate the procedure and not run
the risk of renal failure. And, of course, we know she
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developed renal failure.
Q Okay. So is it your opinion, Doctor, that
Dr. Kemis deviated from the standard of care by doing
those three different procedures together at one time?
A Yes.
Q All right. And the basis for that is because
it allowed him to administer too much contrast that, in
your opinion, caused the later renal failure for Judith
Falke; correct?
A It required that he do that. Ifhe is going to
do the procedures correctly, he is required to give that
much contrast -Q So ifhe-A Just to finish my opinion -Q Go ahead.
A -- in that it was clearly easily demarcated
that he could have done part and not had to finish and
come back another day.
Also, he had a natural breaking point for these
procedures when, after the initial stick on the left
side, which was complicated by the inability to pass the
wire and complicated by the loss of part of the
Glidewire -- that is, the coating -- in the artery, with
the complication as we have described already by reading
the CT scan report, that he could have stopped right
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21st?
A He would have had to comply with some other
standards of care.
Q Well, for example, if, like you say, in your
opinion, the standard of care required him at the point
where he had this coating fragment off to stop and
reassess and say, "I will come back another day," did
she have a retroperitoneal bleed, in your opinion, at
that time?
A At the moment it shaved off, I think -- well, I
think what you are really asking me -- let me try to
reframe the question so it makes sense to me.
The genesis of the retroperitoneal hematoma, I
think, was as a result of this perforation within the
hematoma we talked about on the CT, and, also, the
initial left-sided arteriotomy that was improperly held
by Dr. Kemis in the cath lab at the time that the first
puncture was removed.
And I will give you the exact time, so there's
no question about it: At approximately 13: I 9 to about
13:24 or -25. And that's military time.
Q So between 13:19 and 13:25 it is your opinion
that the -- that a perforation had already occurred in
Mrs. Falke's femoral artery on the left?
A Yes.
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then and there, realizing he has got a vascular
complication, he has a patient with significant disease
in the left-lower extremity, he has already lost part of
the Glidewire and he has already used a lot of contrast
that day.
So it's a really good time -- and the standard
of care requires knowing when to say, "Okay, let's call
this a day. Let's -- the patient is still fine. Let's
stop here and reassess and see where that particle is or
look for it. Let's spend some time looking for it."
It's actually visible on the film, and he did
not see it. It's right there. Certainly, it was seen
on the CT scan. And even Dr. Cates saw it on the fluro
in the O.R., which is a less-quality fluro than in the
cath lab. And he should have just stopped there.
So he should have said, "Okay, enough is enough
for one day. This lady has had enough. Everything is
still okay. We have had a bad result here. We have had
a complication. Let's assess and come back a different
day and not try to get our way out of this predicament
by giving her too much contrast and creating more
problems."
Q All right. Let me ask you this, Doctor: Ifhe
had stopped at that point where you say, would
Mrs. Falke have developed a retroperitoneal bleed on the
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Q And that that started the retroperitoneal
bleed?
A Well, let me finish. Let me develop.
I think that the piece of Glidewire was already
stuck through the hematoma, so that means -- as you said
before, it's pretty flimsy, it's not going to go through
by itself. I think it went through when it was still
attached to the metallic portion and when that needle
was still within that artery; that's how it got the
tensile strength to be pushed through the side of the
hematoma.
Once it became detached, it didn't have any
tensile strength, but it was already in that wrong
position when it was detached.
No.2 -- that's the first origin of the
bleeding.
The second origin of the bleeding is the fact
that Dr. Kemis only held for four to five minutes,
six minutes, tops -- I don't really think six minutes -five minutes, tops, that puncture, which was a 7-French
arteriotomy -- that is, hole -- in the left femoral
artery graft. He only held it for five minutes. And
that's not long enough to hold for a patient with a
7-French hole in a graft who is on aspirin, on Plavix,
and who, a few minutes later, is going to get
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therapeutic dose of Heparin.
Q So is it your opinion that -- well, I need to
go back and ask you this, Doctor: You say that the wire
stuck through the hematoma as shown on the CT report
that you read; correct?
A Yes.
Q And are you saying that that hematoma was
located in the artery or in the graft?
A It says that, quote, "This wire has punctured
the left iliac arm at the apex of the hematoma on
Slice 80."
Q Okay. So can you answer my question: Is the
hematoma at that point inside the artery or graft or
outside?
A Sounds like it's both.
Q Okay.
A In and out.
Q Okay.
A But mainly, I guess, out. It's really hard to
say.
Q So even if Dr. Kemis had stopped after not
putting the first-access needle into the place he had
intended, it's your opinion that she still would have
and did have a retroperitoneal bleed from that first
stick; right?
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like this, we're talking about Mrs. Falke-Q Right.
A -- the appropriate time with the 7-French hole
in a Dacron graft in this patient, with all the
anticoagulants on board I say would be a minimum of
30 minutes. But at the 30-minute point, you would have
to reassess and see if you have had good hemostasis,
because you may not. I would say a minimum 30 minutes
with the 7-French hole.
Q And following the time period of 13: I 9 -- or
this period between 13:19 and 13:25, do you see any
evidence in any of the medical records that
substantiates your opinion that she was bleeding at that
time, any other factual basis?
A Yes, ma'am.
Q What would that be?
A Well, with the predicate, that when you start
to bleed, it takes a few minutes for your blood pressure
to come down. With that concept in mind -- it does not
fall instantaneously with the first drop of blood.
Ifwe keep in mind the time 13:19 and look at
the pressures a few minutes later, we see pressures like
at 13:28, 112; at 13:33,94; at 13:38,87; at 13:43, 84;
and at 13:48,57. And I could read on.
Q Is there any --

Page 55
1
A Can I hear that again, please.
2
Q Yes. Even if Dr. Kemis had stopped at the end
3 of the time period when he had placed his first needle
4 not where he had intended, ifhe had stopped the
5 procedure right then, it's your opinion that she still
6 had a retroperitoneal bleed at that time?
7
A Well, what I said, Ms. Jordison, was that ifhe
8 had quit right then but still only held it for five
9 minutes, as he did do, I think that he -- she would have
10 had a retroperitoneal hematoma still. But had he held
11 it for the appropriate amount of time, that first stick
12 we're talking about with the 7-French introducer, I
13 believe, with an appropriate hold, hemostasis properly
14 performed, that she would not have had a retroperitoneal
15 hematoma from arteriotomy. However, I think she still
16 could have had it from the Glidewire having pushed
17 through -- been pushed through the side.
18
So there's really two things going on here,
19 both of which I think are contributing to the
20 retroperitoneal hematoma.
21
Q All right. And what would have been the
22 appropriate hold time for Dr. Kemis, pressure that you
23 are talking about? If five minutes wasn't enough,
24 what's appropriate?
25
A I think in a patient -- okay. In a patient
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A But the point is that her pressures -- when we
start back at 12:09, the first noninvasive blood
pressure is 158. So the ones I read to you in that long
list should be compared to 158.
And pressures were even higher than 158 when
you look at the intra-arterial pressures. For example,
I think her left ventricular pressure was near 180, her
aortic pressure was near 180.
So this represents a significant drop in the
blood -- from 158 to 57 is a 100-point drop in the
systolic pressure.
Q Are there any other vital signs that typically
change when somebody is experiencing a retroperitoneal
bleed besides the blood pressure?
A There mayor may not be.
Q Were there any other vital signs that, in your
opinion, show symptoms of retroperitoneal bleed during
this time period for Mrs. Falke?
A Can you define and confine "this period of
time."
Q What you are telling me about, where you think
the bleed started between 13:19 and 13:25, I had asked
for the factual basis and signs and symptoms of
retroperitoneal bleed, and you read me off some blood
pressures starting at 13:28.
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Are there any other signs or symptoms you see
in that clinical record of a retroperitoneal bleed
during this time period?
A 13:30, "Patient complains of pain at
sheath-insertion site."
Q Is pain a sign or symptom of the -- pain at the
sheath a sign of a retroperitoneal bleed?
A It may be, yes, ma'am.
Q Anything else, Doctor?
A Numbness of the left foot may be.
Q What time was that noted?
A 14:50.
Q Now, that's after she's already in the post-op
holding area. 1 am talking about just while she's in
the cath lab.
A 1 am reading from the cath lab sheet. She's
out of the room at 15:09, I believe, ma'am.
Q Well, what time do you think she went for the
cat scan?
A Where's my notes?
17:09.
Q Okay. So it's your understanding that her
complaint of numbness of the foot was in the cath lab at
14:50?
A Well, you asked me to list all the reasons 1

I come across something else in the time, I will let you
know.
But just to tell you about the relative
significance, when you have hypotension to this degree
in a case where you have had vascular-access problems,
this is, as a cardiologist doing an invasive procedure
and sticking a femoral artery, a bleed, until proven
otherwise.
Hypotension of this degree in this patient is
not just a parameter of vital signs. It is the most
important vital sign the patient has and may portend
very serious things for the patient.
So you really need to stop, stabilize, and not
forge forward with more procedures that could bring on
more risk for the patient and complicate what's already
happened without defining what's already happened and
trying to take care of that first.
Q Okay. Let me ask you this: How would you
characterize the bleed that you believe was going on
during this time period?
A What units would you like me to use?
Q Doesn't matter. Whatever way you can quantity
it -- mild, moderate, cc.s, whatever.
A Very significant, large. 1 think one way we
could look is probably five-plus units of blood.

thought that there was a bleed going on, and I gave you
blood pressure readings, comparing those to the base
lines. And then you said what else, and I am sort of
listing things for you.
Q But I want to confine it right now to just
those things before the end ofthe peripheral
endovascular procedure, okay. Do you understand my
parameter now?
A I understand the limitations of your question,
yes.
Q All right. So is there anything else besides
the blood pressure readings and the pain at the sheath
site during that time period, before the end of the
endovascular procedure?
A Well, directly, no, ma'am. But this is all
occurring in the context of vascular complications on
the left side.
Q I understand. But as far as if you were going
to go through and list signs or symptoms of
retroperitoneal bleed during the peripheral vascular
procedure, you would list the lowering of the blood
pressure, as you told me about, and the pain at the
sheath site, and nothing else that you can see
specificalIy; is that true?
A Nothing that I can think of at the moment. If
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Q So five liters of blood you think she lost?
A Well, a unit is about 450 to 500 cc.S -Q Okay.
A -- of whole blood. And I think it's in excess
of that. That's a major hemorrhage, over five units.
Q Do you think -- is there a time period you can
put on it when you believe all ofthat blood gathered in
her retroperitoneal space, unless there's a better way
to say it?
A When it leaked out of her artery and into her
retroperitoneal space, 1 think, took place -Q How long did that take place, in what time?
A Ma'am, I believe that took place between 13:25
until Dr. Cates did surgery.
Q Okay.
A Surgery No. I on the 21st, ma'am.
Q Okay. And you said it takes a few minutes for
a person's blood pressure to fall. What are you talking
about -- in a case like this, under these circumstances,
how long would you have expected it to take for
Mrs. Falke's blood pressure to fall from a
retroperitoneal bleed?
A A few minutes. Depends, obviously, on the
strength of the bleed, the vigorousness of the bleed,
the rate of the bleed. But it -- within a few minutes,

".
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I would expect to see blood pressure falling.
Q What is your definition of "a few minutes,"
under these circumstances?
A I would say you would see it begin to fall all
the way from five to ten minutes up to an hour. It
would be a range. I think we defined that hers was
really falling at 13 :33, and we talked about the fact
that I thought the leak began at 13 :25. So that would
be within about five to eight minutes -Q All right.
A -- when she began to fall.
Q Thank you.
During this time period, in looking at the
medical records, is there any other explanation for the
time period you gave me on the drop of her blood
pressure, any medication she was receiving, any sort of
physiological response that could account for that drop
in blood pressure besides the bleed?
A I think the question you are asking me is
what's the differential diagnosis when you as the
cardiologist find your patient in this sort of situation
in a case like this.
Q That wasn't my question. But let me see if I
can ask you the correct question.
When you have a patient -- in your opinion,

this significant degree of drop in blood pressure.
A You could be concerned about septicemia if you
had had a breach in your -- you know, your sterile
technique; you could be concerned about an anaphylactic
reaction to medications or to some of the drugs you were
using -- contrast, for example; you would also be
concerned, most obviously, I think, about a bleed.
I think a bleed is number one, two and three on
the list.
Q All right. Does the vasovagal response drop
off the list because it's a peripheral endovascular
interventi on?
A No. Anything that could lead to a patient
having a pain reaction can precipitate a vasovagal
reaction.
Q Within the standard of care, what does a
cardiologist do to try to rule in or rule out a bleed at
this particular point we're talking about during a
peripheral endovascular procedure?
A The first thing you do, okay, is to stop and
think, "What's been going on? What have we been doing?
I have got low blood pressure in this patient. It
developed in proximity, time-wise, to what that I just
did? I just tried to access the left femoral artery,
and I had some problems.
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when you have a patient like Mrs. Falke whose blood
pressure starts to drop, as you have described it, what
would be the differential diagnosis?
A Well, ma'am, you would want to look at things
like vasovagal reaction; you would want to look at acute
myocardial infarction; bleeding, as we talked about, is
No. I. We have talked about that before.
We'd want to talk about things like cardiac
tamponade; and, depending on the type of case, you would
want to consider pneumothorax if you were doing a
procedure from above, like a subclavian.
Q That does not really apply to Mrs. Falke's
case; correct?
A No, ma'am, it does not.
Even a coronary perforation, if you were doing
interventional on the coronary, which does not apply in
this case.
Q Let's stick to just one where you are doing a
procedure on the peripheral arteries. What would be on
the differential? I assume that cardiac tamponade
probably is not going to be on there anymore.
A Correct, ma'am; yes, I agree with you.
Q Tell me what would be on the differential for a
cardiologist doing a peripheral endovascular procedure,
as Mrs. Falke underwent, with what you have described as
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"Did I have hypotension before that? No. Has
she had hypotension with prior procedures, like the
SilverHawk she had, you know, at the end of the prior
year, the end of2005? No. So she's not allergic to
anything.
"Okay. So it's probably related to this
problem I just had accessing this vessel, and,
therefore, she's probably bleeding. Because that's
where the problem is, in access. Nothing else has been
done. There's no rash to go along with the dye
reaction. Is it vasovagal? Well, is she bradycardic?
The answer is no."
So you stop right there and you assess where
you are. "Do I have to proceed with this procedure? Am
I going to save a life or a limb if! don't proceed?"
And the answer in this case is, of course, no. This
patient is going to be coming back another day.
And you stop and assess and see what you did,
see what happened, diagnose the new problem. Because it
is -- No.1 on her problem list -- her left leg is not
going to go away. No.1 on her problem list of medical
problems is she's hypotensive for some reason, and that
reason is most likely hemorrhage. We have to find it,
fix it, we've got to get blood set up, get it ready and
get it into this patient.
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Q Are there tests that, in your opinion,
Dr. Kernis-(At this point in the proceedings,
the videoconference feed is lost.)
(Recess.)
(Record read as follows:
"Question: Are there tests that,
in your opinion, Dr. Kernis __ " )
BY MS. JORDISON:
Q -- should have done at that point to try and
rule in or rule out a retroperitoneal bleed?
A 1 think, ma'am, that he should have assessed
the patient with angiography of the area. 1 think that
he should have gone to the effort of finding the
fragment, ascertained where it was. 1 think that he did
not take the time to find the fragment that he had left
in her body and to try to determine what had gone on.
He should have gotten a blood count on her; he
should have given her increased fluids in response to
the hypotensive -- or blood pressure drop.
Q Anything else?
A I think he should have stopped the procedure at
that point in time and, realizing that a cat scan was a
high likelihood -- now, true, you may not be able to
identify it with angiography, you may need a CT scan to
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Q Tell me, in your opinion, Doctor, what are the
signs and symptoms of a retroperitoneal bleed?
A Depends on what phase of the bleed you are in,
Ms. Jordison. I can -- first of all, acutely,
hypotension, and there may -- there may be a relative
bradycardia. Certainly not the reflex tachycardia that
you would see in many acute hemorrhages, like, you know,
you've got hemorrhage from a bleeding ulcer or from
gastrointestinal bleeding or from a ruptured aorta, or
something like that. Because you see these bradycardias
probably due to stimulation of nerves that cause some
block of the tachycardic reflex, but you frequently do
not see a reflex tachycardia. Patients may be on
medication that will affect that, as well.
The other thing you will see is the patient
will have some sort of pain -- pain in the groin, pain
in the back -- or the patient may not have pain acutely.
But most consistently what you see is low blood
pressure. That's the first thing you see.
Q Okay. Then-A And -Q Go ahead. You said there was the acute phase.
Is there another phase?
A After the acute phase, yes.
Q What do you call that?
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see it. Alternatively, he could have gotten a bedside
ultrasound in the cath lab to identify it.
Q To identify the fragment, you are talking
about, and where it was located?
A No, ma'am. To look in the retroperitoneum and
see the hematoma.
Q Okay. Now, we started down this path talking
about the strategy of the case. Maybe it would be
better if 1just ask you, have you told me now all of
your opinions in the way you think Dr. Kemis deviated
from the standard of care in his strategy of the case
for Judith Falke?
A 1 believe I have.
Q Okay. After this time period that you are
talking about where the blood pressure fell, was there
ever a period of time after that that the blood pressure
for Mrs. Falke rebounded, or went back up to what would
be considered normotensive for her?
A No, ma'am. They remained consistently low.
Now, there's a couple of -- there's one blood
pressure at 14:58 which is more normal. It's still not
her normal, but it's better. But the general -- the
general level of blood pressures from that time forward
was significantly lower than the prior blood pressures
before that time.
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A Well, "after the acute phase."
Q Right. Nonacute?
A Subacute.
Q What are the signs and symptoms then?
A Yes, ma'am. Then the patients -- their blood
pressure may recover or may not. They may compensate to
some degree. They will start to develop a variety of
types of pain, unless, of course, they receive a pain
med.
Pain -- pain response, the pain reports from
the patient may not be typical back pain or flank pain
or pelvic, or that sort of thing. It may be blunted or
muted by the pain medication. You may not get the
traditional classical descriptions.
Then after that is just a continuing battle
with hypotension, and, due to hemorrhagic phenomena,
blood loss, volume loss, hypotension.
Q All right. Let's go on, then, and talk about
one ofthe other issues that you had opinions for
Dr. Kemis in this case, access.
Do you remember telling me that?
A Yes, ma'am.
Q Tell me your opinions you hold in the ways he
deviated from the standard of care in performing any of
the access in Judith Falke's case.
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A The deviations were, No. I, I mentioned the
five-minute hold on Stick No.1; before that, however,
the way he mishandled the Glidewire with regard to
manipulating it through a sharp and beveled needle.
Q Okay. And have you told me, first of all,
everything about the five-minute hold that should have
been the 30 minutes, and the things we have already
talked about, is there anything more to add to that?
A I think -- I didn't say exactly -- I think at
least 30 minutes and you reassess is what I said. But I
believe I covered that.
Q Okay. Then tell me how, in your opinion, he
mishandled the device.
A Well, ma'am, he was manipulating the Glidewire,
the Terumo -- T-e-r-u-m-o. He was manipulating the
Glidewire through the sharpened beveled needle. And
that is contraindicated with the Glidewire. It's well
known to cardiologists, it's in the literature, it's in
the package insert: You don't handle a Glidewire that
way for fear that you will break the wire and/or shave
off part of it, which is what happened here.
Q Any other deviations on the way he performed
the -- any of the access?
A And, just to finish that concept, if I could,
please, ifhe had not had that problem with that initial

Had he not mishandled that Glidewire, he would
not have had to remove that 7-French sheath at that
point in time, and he would not even have been -- had to
pull out the 7-French introducer and would have had the
opportunity to hold it properly, correctly, later down
the line.
Q All right. Any other factual basis that you
can see from the medical records or any of the
documentation you have looked at that he mishandled the
needle and the Glidewire?
A Well, I'm sorry, I didn't understand the
question.
When you shear off the Glidewire, it speaks for
itself.
Q Okay.
A That is not a defect in the product. It does
not fall off. It does not come off unless you mishandle
it. There's warnings about mishandling it in the
package insert, in the literature. And it was simply
mishandled.
So it was, A, in the wrong place, and, B,
pulled back and manipulated the wrong way so as to shear
it off.
Q All right. And you think that every time a
piece of coating is sheared off from a Glidewire needle,
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stick, he would not have had to remove that 7-French and
he would not have been at that time in a position to do
a five-minute hold. But, as it was, he did a
five-minute hold on that.
Q All right. Any other deviations on the way he
did any of the access?
A "He" being Dr. Kernis, no.
Q Right. Okay.
So the mishandling of the needle and Glidewire,
in your opinion, caused the shearing off of the coating,
which led to the perforation; would that be a fair
summation of your opinion?
A No, ma'am.
Q Okay. Tell me how you believe he mishandled
the device. Maybe I didn't understand that.
A "The device" being the Glidewire.
Q Right. And the needle; right?
A Yes, ma'am. Well, he manipulated it, but
the -- what was not exactly in parallel with what I had
said was that the mishandling of the Glidewire did cause
it to shear. It was in the wrong position, as we
determined when we looked at the cat scan about half an
hour ago, 45 minutes ago. And then the mishandling led
to the positioning where he had to pull out that
7-French sheath and did the five-minute hold on it.
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that that is a deviation from the standard of care?
A I don't think I can comment on every time. I
would really need to examine every case, each of its own
merit and set of facts.
Q In this case, you believe it's a deviation from
the standard of care because of what happened later?
A No, ma'am.
Q Why do you think it's a deviation from the
standard of care for this one to have sheared off?
A Because you have to mishandle it to shear it
off.
Q And by mishandling, what do you think -- he
pulled the needle back through the Glidewire, or how do
you believe he mishandled it?
A I think that he manipulated the Glidewire
within the needle; the needle is sharpened and the
needle will shave it off. And, also, as -- that's what
I think happened.
Q All right.
A The Glidewire went through the needle, not the
needle through the Glidewire.
Q Okay. It's the Glidewire through the needle?
A Yes, ma'am.
Q Okay. Now, is it a deviation from the standard
of care to initially place a needle for this type of
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peripheral procedure in the wrong place or where you did
not intend it? Did you understand that?
A No, ma'am.
Q Is it a deviation from the standard of care for
Dr. Kemis to have put the needle initially in a place
he did not intend it to go, what you have described as
"the wrong place"?
A Well, I think I can't answer that blanket -- in
blanket fashion. I think it depends on what we're
talking about here.
Q In this case, was it a deviation from the
standard of care that Dr. Kemis initially put the
needle and Glidewire into the profunda femoris artery
for Judith Falke?
A I think that that can happen without deviation
from the standard of care at the time of the stick.
What I am -- what I am speaking about with
regard to the standard of care is, when that happens and
you have a needle puncture there, instead of
manipulating it around and trying to move it in such a
way as to, A, perforate the profundus, causing hematoma
there, and trying to manipulate in such a way so that
you are pulling it back and forth and risk and in fact
shearing the wire -- risking a shear and in fact
shearing it, that's below the standard of care.
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of typing.
Q Do you have an opinion that -- well, let me
strike that.
I know you said that it's your opinion he
should have stopped the procedure at that point when he
knew he had something going on -- correct -- at about
13:19?
A The time I don't remember exactly. I can look
it up for you.
MR. ROLLINS: That's about right.
THE WITNESS: At about 13:19, yes, ma'am.
BY MS. JORDISON:
Q Okay. I know that is your opinion. My
question now is -- he did not stop the procedure -- do
you have any opinions that he deviated from the standard
of care in the way he did the access for the second
stick? Not the fact he did it. I know what your
opinion is on that. But the way he did the access for
the second stick.
A No.
Q All right. Have we covered, then, all of your
opinions on the way you believe Dr. Kemis deviated from
the standard of care on his access for Judith Falke?
A Yes.
Q Then you told me another area you had was
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To have -- and had he -- "he" being
Dr. Kemis -- done this manipulation in a safe way,
which is the prescribed way to do it, then he would not
have, you know, gotten the shear problem.
Q Tell me what the safe way would have been to
deal with this needle being placed where you did not
intend it to go.
A Well, it was already there. I mean, it was
there -- it was already there when he stuck it.
For example, to tell you what I have in mind,
please -- I hope this conforms to your question -- when
he stuck it and he pulled it out and he could see that
it was in the profundus and wasn't going anywhere, he
could have pulled it back in block with the needle and
so he had only a needle in the profundus. And that
would have been a small hole, and a five-minute hold
would have been fine. And he would not have gotten a
retroperitoneal hematoma, because a five-minute hold
would have been just fine.
But a five-minute hold is inappropriate for a
7-French hole, which is a considerably bigger hole. So
when he did the manipulations, did what he did, left a
7-French hold and held it for five minutes, that's when
he got the RPH, what is the abbreviation for
"retroperitoneal hematoma," which Terri is getting tired
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hemostasis, that you had some opinions about hemostasis.
Can you list those for me, first.
A Yes, ma'am. That will be in two categories:
That would be with regard to Dr. Kemis and the staff of
the hospital.
Q All right.
A No.1, Dr. Kemis did not hold Stick No. 1 on
the left side long enough. He held it only
approximately five minutes. And that was a 7-French
Terumo sheath hold -- five minutes is not adequate.
Q All right.
A No.2, that there was no communication by the
doctor or the cath-lab staff to the floor nurses that
this was significantly different than the routine
arteriotomy pull-the-sheath-and-hold-pressure procedure
situation; and that this was extraordinary in that this
was, No. I, not a native femoral artery but a Dacron
graft, and, No.2, that this was a 9-French hole and not
the usual hole, which is 6- or 5-French; and that
routine procedure should not apply, although the routine
procedure was in fact ordered on the preprinted orders.
The preprinted orders for this case were not
appropriate.
Q Okay.
A The hemostasis was also inappropriate with

20 (Pages 74 to 77)

GRADILLAS COURT REPORTERS
(310)

859-6677

467
08662b3d-f1 f3-4bc1-b59a-b 1299bb256cd

Jay Schapira,
6/30/2009
Page 78
1
2
3
4
5
6

7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 80 i~
1
2
3
4
5
6
7

regard to time that the nurses held.
Q Is this still for Dr. Kemis?
A No. You said hemostasis; I am going through
all hemostasis opinions.
Q I wanted to get the ones for Dr. Kemis
separate from the hospital first.
A Okay. Well, they kind of relate -- there's a
bit of an overlap, Ms. Jordison, and I can't really
answer your question without talking about the nurses,
if that's okay.
Q Let me stop you right there, though.
The communication between the cath-Iab staff
and the floor nurses, you said Dr. Kemis was a part of
that?
A Well, let me finish all the opinions first and
let's come back, if that's all right with you. I
promise you, at the end of the day, you will be less
confused.
Q That mayor may not be true, but -A Well, check and see.
That the nurses, in holding only 20 minutes on
the floor, were not informed by Dr. Kemis and the
cath-Iab staff that it was not a routine hold; and that
the cath-Iab staff was also not informed about the two
sets of holes and the fact that there had been an
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This patient is routinely not routine, due to
the fact she's got grafts in her groin, which doesn't
change. The only thing that can change is the
circumstances and the size of the sheath. Thereafter,
this lady is never routine.
This patient is an extraordinary patient
because of the grafts. And, therefore, 20 minutes is
not going to be adequate for her just with a routine
setup like 6-French and no anticoagulation. That
requires 30 minutes, at least, for her.
And then, if you start changing the parameters
to make her less coagulable by giving her antiplatelet
drugs, then it's going to be -- add to the time. And if
you add to the parameters by making the hole bigger than
6-French, that's going to add to the time necessary for
a hold.
Q Can you make a determination or give me an
opinion what the standard of care would have required
for the nurses to hold pressure on Mrs. Falke with all
the circumstances of this case, had they known that
information?
A On minimum, 40 minutes, in the correct
position.
Q Okay. Where is it your understanding that they
held the pressure?
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earlier stick and an earlier problem. So they were not
apprised of what had happened in the cath lab.
We can talk separately about the fact that the
nurses on the floor held too short of a time. But
Dr. Kemis and the cath-Iab staff should have informed
the nurses on the floor of what was appropriate for this
patient.
Q What's your opinion on how long the nurses held
the pressure on the floor?
A 20 minutes -- you mean length of time, ma'am?
Q Yes, length of time.
A 20 minutes.
Q And, in your opinion, under normal
circumstances, would 20 minutes have been appropriate
for the -- for a case that didn't have any of these
complications or other considerations?
A It may have been. It may have been.
20 minutes would have been certainly a time that one
could take a peek and see how it's doing, see ifthere's
any problems. It may well have been. Although -- no.
For routine cases, yes.
Let me clarity your question to me on your
behalf. And that is, let me distinguish, please,
between a routine case, in general, or a routine case on
this patient.
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A They held the pressure over the site where they
saw the stick.
Q Okay. And I take it that's not the correct
position, in your opinion; true?
A Well, it seemed to be the opinion -- well, the
report of Nurse Langhorst in her deposition that she saw
Dr. Mancuso when he arrived on the scene hold the left
groin in a more cephalad position, as compared to where
she held the left groin.
And a more cephalad position would be
appropriate, which is the backward way of saying, more
appropriately saying the acaudal position -- more
caudal, more distal, more toward the foot -- would be
inappropriate to achieve hemostasis and would contribute
to bleeding and a retroperitoneal hematoma.
So when-Q Okay.
A -- Ms. Langhorst noted that Dr. Mancuso held it
higher, she noted that -- she recounted that in her
deposition as a significant occurrence and making me
think that her position of her hold was too low and
should have been higher. And it was -- in fact, she was
lower, according to her report, than Dr. Mancuso.
Q So, putting that all together, it's your
opinion that, when you said the hold was in the
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incorrect position, it was too Iowan the graft -- is
that true -- or too Iowan the position she should have
been holding the pressure?
A Yes.
Q All right. And, in your opinion, do you think
that caused or contributed to cause any additional
bleeding, or how did that affect Mrs. Falke?
A I think that that did cause additional bleeding
and added to the shock syndrome, added to the multiorgan
failure and contributed to her demise in a significant
way. That was part of the cascade we talked about a
couple of hours ago.
Q And you said, "in a significant way." Is there
any other way for you to put any sort of a percentage on
what you mean by "a significant way"?
A A percentage of what, please?
Q Of all of the cascades that caused her death,
or however you want to say that -- you are the one who
said, "added to the shock syndrome" and the cascade "in
a significant way."
A I don't know that I can apportion that for you.
I think, though, that the bleeding and care
below the standard before and after her transfer from
the cath lab and -- the bleeding before and after the
transfer to and from the cath lab to the post-cath unit,
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And what was the other thing?
MR. ROLLINS: Platelets.
THE WITNESS: Platelets. Thank you.
MS. JORDISON: Yes.
MR. ROLLINS: Which may have been part of the
resuscitation. But-THE WITNESS: It is. It's part of the
resuscitation, yes.
BY MS. JORDISON:
Q Okay.
A And blood. But we -- that's really not -that's part of the resuscitation: Blood, not quickly
enough.
Q Okay. Tell me what your opinions are in that
regard for Dr. Kemis, how he deviated from the standard
of care in the resuscitation efforts.
A Well, I didn't think that Dr. Kemis was
continually with this patient, as he should have been
when she's in shock. I think that he should have been
at her bedside managing this.
And I think that these sheaths should not have
been pulled. Dr. Kemis should not have been managing
this over the phone. When he got the report from Nurse
Langhorst that the patient was hypotensive, he ordered
fluids and pull. If you have bleeding from the groin,
Q
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I think that they were both significant, major
contributing factors to her death.
Q All right. Anything else on the deviations
from the standard of care for either the hospital
personnel or Dr. Kemis on hemostasis we haven't talked
about?
A We haven't really talked about the
resuscitation or the poor resuscitation efforts yet, we
haven't really talked about the fact that there were no
platelets given yet, and -Q Okay.
A -- we just barely touched on the hospital's
inappropriate routine orders that should apply to each
and every patient and didn't really have an exception
for the exceptional patient.
Q All right. We're going to get those down,
then.
You said, first of all, the resuscitation
efforts?
A Yes, ma'am.
Q Let me just get a list here: Resuscitation
efforts -- what else did you say? The policies for
routine patients -MR. DUNN: He said orders.
MS. JORDISON: I'm sorry, orders.
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making another hole by pulling out a sheath is only
going to increase your bleeding; No.2, you are giving
up arterial access, which is a good way to monitor blood
pressure.
Secondly, if your differential diagnosis is
bleeding, you continue to hold. I mean, if you think
about this, you've got the patient bleeding. You pull
out the sheath, you hold pressure for 20 minutes, then
you release. What happens? The bleeding starts again.
Assuming you are holding in the right place, the correct
place, you start bleeding again.
What Dr. Mancuso did was actuaIly, I thought,
great. He came up to the patient, no obvious signs of
bleeding, he put pressure on, because he thought that
the patient was bleeding from the groin. He was
absolutely right. And he -- he did the right thing,
even though he couldn't see any bleeding.
You don't let up your pressure. Dr. Mancuso
should have kept pressure on the groin the entire time
until Dr. Cates got there.
No.2 -Q You mean Dr. Mancuso or Dr. Kemis?
A Excuse me. Dr. Kemis should have called
Dr. Cates from the cath lab and said, "I got problems on
this groin. The patient's hypotensive. Come take a
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look." Dr. Cates wasn't called until later.
Q Okay. What is it about the platelets and the
blood on the resuscitation efforts, what are your
opinions with regard to that for Dr. Kemis?
A Well, ma'am, when the patient becomes
hypotensive and the blood count is -- you know, you
suspect there's a bleed, you got to order -- you got to
give enough fluids to raise the blood pressure, volume
expansion, resuscitation. You can expand with normal
saline, you can expand with albumin, you can expand with
Hespan -- H-e-s-p-a-n. But you should expand with
blood. That's what you are losing.
And there's no type and cross in this cath lab
that I can -- that I found, and there's no transfusion
in the cath lab. And the patient is bleeding in the
cath lab. By 17:35, we have already at least five units
of blood loss. So the patient should have been
transfused much earlier, the blood count should have
been checked much earlier to keep this patient stable,
normotensive.
Now, the bleeding may go on, but you can
maintain the patient's blood pressure on organ
perfusion -- kidney function, liver function, by
perfusing the patient's organs, by transfusing blood,
giving Dr. Cates enough time to come and figure it out,
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is your opinion she was in shock?
A I think we'd have to go back to those blood
pressures -- and I will go back to the chart. I think
it happened just a few minutes after that. Let me go
back to those blood pressures.
Q Okay. And, just so we're clear, Doctor, what I
want to know is your opinion on the timing of when you
believe Judith Falke went into shock.
A Okay. She goes into shock around -- between
13:28 and 13:33.
Q Okay. Now, have we talked about all of your
opinions with regard to the resuscitation efforts, the
platelets and the blood?
A I just want to add that, in situations where
there is a patient who is bleeding, and one is told by a
blood bank that it will take two hours, or whatever, to
get type-specific blood, which may be counterproductive
for the patient to have to waited that long,
0 negative, the universal donor blood, can be and should
be given in that circumstance.
So I certainly would not want it to be
concluded that this patient would have had this terrible
outcome anyway just because the blood bank would have
been slow.
Q Anything else, Doctor, on that issue right now,

Page 87
1

2
3
4
5
6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

and, in the meantime, stopping the bleeding at least by
putting pressure on the groin, stopping the bleed.
A bad analogy -- my analogies are always bad -but it's the old story of the little Dutch boy with his
finger in the dike, stopping the dike from leaking.
Dr. Mancuso stopped the leak by putting his fingers on
the groin at the area of puncture, which is the right
thing to do.
So those things could have temporized at least
until Dr. Cates could come and figure this out and fix
the hole. When Dr. Cates went in there, he notes in the
operative note that the puncture site is still bleeding.
And with regard to the platelets, you asked
about the platelets. The patient was on aspirin and
Plavix. The patient needed platelet transfusions to
correct the coagulopathy and to help with clotting.
Q At what time did she need the platelet
transfusion, in your opinion?
A She needed resuscitation with blood and
platelets when we identified the bleeding began. I keep
having a mental block on this time.
MR. ROLLINS: 13:19?
THE WITNESS: 13: 19 to 13:25, yes.
BY MS. JORDISON:
Q Is that also the time, 13: I 9 to 13:25, that it
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resuscitation efforts, platelets or blood?
A I can't think of anything else.
Q All right. You said one ofthe other areas
under this hemostasis category was orders for routine
patients. That's the way I wrote it down. You may have
said it differently.
Tell me what your opinion is in that regard.
A Well, let me get those orders out and let me
find that page and we can discuss that.
Do you remember where it is?
MR. ROLLINS: It's really what you have told
her already; right?
THE WITNESS: Yeah. Ijust want to take a look
at the page that has it. It's in the 1I0rders" section.
I think it's right here perhaps. Let's see. Here we
go.
MR. ROLLINS: You are sure you're not just
remembering from her deposition?
THE WITNESS: It could be.
I have in my mind, Ms. Jordison, that there's a
20-minute hold policy. And I wasn't sure if it was an
order -- I thought it was an order. Maybe I am just
thinking of the print in the deposition.
Anyway, that's what was done, 20-minute hold.
BY MS. JORDISON:
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Q Okay. So let me make sure I understand: If
there's not a preprinted order for routine patients of a
20-minute hold, is it your opinion there's no deviation
from the standard of care in this case on the routine
orders for cath patients?
MR. ROLLINS: I am going to object, misstates
the testimony. He is telling you that she testified
about it in her deposition, that there is such an order.
MS. JORDISON: The nurse; right.
Q Okay. Is-A No.
Q Is there anything on the sheet that you see in
the chart that you have an opinion that the hospital or
Dr. Kemis deviated from the standard of care having
those routine orders?
A I don't recall -- I can't find an order right
now, a standing order for that at the moment, as I look.
Perhaps I just read it in Nurse Langhorst's
depo, which, to me, said that their policy was a
20-minute hold. So that my -Q My question is -A -- my comment -Q Go ahead. I'm sorry.
A -- was she understood that that was the policy
of the hospital.
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Q I understand that you have an opinion that, if
that was her understanding, that might be incorrect for
this patient. My question is a little bit different.
Is there some standing order you see there in
the chart for Judith Falke that you think is the basis
for a deviation from the standard of care for either
Dr. Kemis or the hospital in this case?
A Well, let me say, there should be a
prescription for holding this groin. Ifthere is not a
preprinted order, then there should be a direction to
the nurses so the nurses would not mistakenly or be
misinformed that this was a routine case.
Q Okay.
A There is not a prescription or an order or a
communication or a notification of Nurse Pate, Nurse
Langhorst, to inform them that this is not a routine
patient, therefore, it should be held in a different
way -- hemostasis should be obtained in a different way.
Q All right. Now, have we talked about all of
your opinions, whether they're that Dr. Kemis deviated
from the standard of care, or some personnel at the
hospital did, under the category of hemostasis?
A Yes.
Q All right. Then the last category that I wrote
down is management of the patient during and after the
y'
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hour and a half ago, and that is that, you know, he
should have stopped the procedure when he had the
complication and he saw a hypotensive patient and found
out what the heck was going on.
I mean, there was no -- I mean, there was -- as
my wife often says, "There's nothing burning on the
stove at home. Let's stop here and take our time and
see what's going on."
Q I understand that. I am trying to get a list
of your opinions, Doctor, so we can talk about them.
Is that one of the opinions you believe in the
way Dr. Kemis deviated from the standard of care in his
treatment of Judy Falke, by failing to look for a
puncture site that was bleeding?
A Yes.
Q Anything else under the management of the
patient during or after the case?
A Not that I can think of.
Q Okay. Have we now talked about, Doctor, all of
the opinions you hold in this case in the way
Dr. Kemis -- let me strike that.
Have we now talked about all of your opinions
in the ways you believe Dr. Kemis deviated from the
standard of care in his care and treatment of Judith
Falke?
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Can you -- is there something that goes into
that category we have not talked about already with
regard to Dr. Kemis?
A At the risk of being duplicative, I just want
to be sure that it's understood that Dr. Kemis should
have been there, he should have been at the bedside
getting blood into this patient, should have put a
central line into this patient so as to get the blood in
quickly -- venous line; Dr. Kemis should have been
there instructing people to hold or holding himself
pressure on that groin.
Q Okay.
A Dr. Kemis alternatively could have exposed and
found that leaking point. It's my opinion, if Dr. Cates
could see blood leaking out of the puncture site, or a
puncture site, that that might have been also found by
Dr. Kemis, had he looked for it. Although it may not
have been found, because we don't know which puncture
site, frankly, Dr. Cates is referring to. It's unclear
in his -Q Okay. So is that a deviation from the standard
of care by Dr. Kemis for failing to look for a puncture
site with bleeding, or how does that play into this?
A I think it goes back to what I said about an
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Yes, ma'am.

Q All right. Let me ask you this: We were
talking earlier when we started this deposition about
the cascade of events, and I told you we would get back
to that.
I take it it's your opinion that there was a
cascade of events that ultimately led to the death of
Mrs. Falke in October of'06; right?
A Yes, ma'am. I saw that word used by Dr. Kemis
also in his depo.
Q Okay. Is that a word you are -- I mean, are
you comfortable using that word? Do you want to use
something else?
A Well, I -- I don't often talk about cascades.
I would probably be a little bit more direct and say
that there were a number of violations of standards of
care, and the violations of the standard of care led to
complications, a number of complications. These
complications all were significant contributing factors
to the death of Mrs. Falke, and, but for the negligence
of -- that we have talked about today, she would have
lived.
Q We're going to talk about, then, your number of
complications. But let me ask you this: What is your
opinion on Mrs. Falke's life expectancy going into this

She had hypertension; correct?
A Yes, ma'am.
Q She had coronary artery disease; correct?
A Yes.
Q And coronary artery disease to the extent that
she had to have stents put in in at least her right
coronary artery, as I recall; correct?
A Yes.
Q And then she had severe peripheral vascular
disease; correct?
A Yes.
Q Including not only the lower extremities but
her carotid arteries; correct?
A Yeah. I don't think it was as severe in the
carotids as it was in the peripheral.
Q But she did have plaque in the carotid
arteries; correct?
A Yes, ma'am. I believe it was called moderate.
Q And she had diabetes that you have talked to me
about; correct?
A Yes.
Q And she had had a prior stroke; correct?
A Correct.
Q And then she had also had a triple A repair, as
well; correct?
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procedure on September 21 st of 2006?
A My opinion is that she had a good life
expectancy. But I would not give her the nonnal number
of years or the average number of years that I would
give the average white female in this country.
The average white female between age 62 and 63
would be 22.4 years of life expectancy. And I am
looking at the National Vital Statistics report, United
States Life Tables -- United States Life Tables, 2004,
published December 28th, 2007.
I think that you would really need to subtract,
because of her various medical issues, about 20 percent.
So that she would, instead ofliving an average
amount -- of course, this average figure consists of
sick people, well people. It's just an average.
I would reduce her about 20 percent. So I
would reduce her life expectancy by about five years.
So that would be down to about 17 and a half years of
remaining life. On top of 62, that would get her to
about age 79.
Q And you have reduced that because she did have
some significant co-morbid factors prior to
September 21st of2006; correct?
A Yes, ma'am.
Q I mean, we have talked about some of those.
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A I don't know that she had had a repair. She
was diagnosed with a small triple A. I don't know that
she had had a repair.
Q All right.
MR DUNN: Would this be a good time to take
just a short break, Diana?
MS. JORDISON: Yeah, John, it would.
MR. DUNN: Off the record.
(Recess.)
BY MS. JORDISON:
Q Doctor, are you ready to continue?
A Yes, ma'am.
Q Have you looked at the autopsy report that was
done on Judith Falke?
A Yes.
Q Have you looked at any of the slides, for
example, to make your own detennination of the amount of
stenosis in any of her coronary arteries?
A The autopsy slides, no.
Q Right. Okay.
I take it, then, you don't have any reason to
disagree with Dr. Handler's findings that she had left
main -- left anterior descending coronary arteries that
were 80 percent stenosed; is that true?
A Yes and no.
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Q Tell me the "yes" part first.

1

A

2
3
4

I don't disbelieve the pathologist.
Q Do you have an opinion that they were not
80 percent stenosed?
A Yes.
Q What's that based on?
A It's based on the fact that, when you look at
coronary arrests at autopsy, you are looking at a blood
pressure of zero, obviously. When you are looking at
them in real life, which is their functional state, the
arteries are distended by pressure. But they collapse
on death, so the lumen where the blood flows is
thereafter shrunk down, and it tends to make one
overestimate the degree of stenosis.
In other words, if you do have some plaque, the
plaque stays stationary, whereas the distensible part
deflates. This is called the Glagov, G-I-a-g-o-v,
phenomena.
Q And by looking at the angiography that
Dr. Kemis did before the peripheral procedure, could
you make some determination or come to some opinion of
how much stenosis she mayor may not have had in any of
her coronary arteries?
A I think she had moderate disease. I don't
think she had any critical disease.
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Q He didn't have -- he didn't have the coronary
I~
angiography when he did the autopsy; you understand
that; right?
A I don't know that he did or didn't. I don't
know.
I am going to tum off the light for one
second. I am just viewing the study of the coronary
angiograms, Ms. Jordison. And I am getting right to
your question.
Ms. Jordison, the answer to your question,
ma'am, I will tell you that at the time of the coronary
angiogram on 9-21-06, the left circumflex was not
occluded. It was open and had TIMI III flow -- T-I-M-I,
Roman numeral III -- flow.
Q So the answer to my question is you don't know
what Dr. Handler meant when he said on the autopsy
report, "left circumflex coronary artery occluded"?
A Well, I mean, I can interpret the words. He
says it's occluded. And at the time of death, which is
several days after the period of time when we're talking
Ii
about -- the medical negligence.
So, obviously, it occluded the between 9-21 and
the time of death, which I think was, you know, one of
the many consequences of her shock syndrome and multiple I'
insults she suffered as a result of this we have been
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Q When you say, "moderate," can you give a
percentage to that, or is there a range of percentage?
A I don't think there was anything in a major
branch that was over 75 percent.
Q When Dr. Handler talks about in the autopsy
report "the left circumflex coronary artery was
occluded," do you have any idea what he is talking about
there?
A You know, before I answer your question, I
should go back and look at the coronary angiogram, which
I am happy to do.
Let me fire up the computer real quick. Let me
plug in my computer and look at the disc for you.
(Discussion off the record.)
(Record read as follows:
"Question: When Dr. Handler
talks about in the autopsy report
'the left circumflex coronary artery
was occluded,' do you have any idea
what he is talking about there?")
BY MS. JORDISON:
Q Can you answer that question, Doctor.
A I want to look at the films to correlate with
the autopsy report to see what he is talking about. I
mean--
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discussing today.
Q All right. Now, can you give me in a listing
fashion, Doctor, the number of complications that it's
your opinion contributed to this woman's death, just in
a listing fashion.
A Contributed to her death: There was acute
renal failure; hemorrhagic hemorrhage from the procedure
we have been discussing; acute hemorrhagic shock; acute
respiratory failure; acute necrosis of the liver;
rhabdomyolysis -- r-h-a-b-d-o-m-y-o-I-y-s-i-s.
And all these led to subsequent complications
in the cascade: Intestinal ischemia; intestinal
infarction; perforation of intestine; coma; paralytic
ileus; it was felt as though she may have had an infarct
after her arrest and during the period of time she was
in shock before her death; compartment syndrome; anemia,
to name but a few.
Q Are there others in the -- you have told me -the way r started this, I asked you that question
because you told me earlier that the violations of the
standard of care led to a number of complications that
were contributing factors to this woman's death, and
that, but for them occurring, she would have lived.
Do you remember that testimony?
A It was, but for the negligence, she would have
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what that number of factors is. The number of
complications, that's what I am asking you. I am
asking, is there any more that you believe contributed
to her death?
A Those are the ones that I think are directly
caused by the negligence -- and secondary to some of the
factors, as well-- but directly and indirectly due to
the negligence, which is the death, multiorgan failure
and multiple complications.
Other things occurred which I don't think were
directly attributable to the negligence: She had
dyslipidemia, a history of hypertension. Those were
factors present before.
Q Have we gone over now all of the opinions you
have in the way anybody at the hospital deviated from
the standard of care in the dealings with Mrs. Judy
Falke?
A May I hear your question again, please.
Q Yes. Have we gone over now all of your
opinions in the way that anyone at the hospital deviated
from the standard of care in the care and treatment of
Judy Falke?
A Well, I think that I did not discuss with you
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A

Yes, SiL

Q I will probably word these incorrectly, but I
want to go through the list of criticisms that I have
made note of that you mentioned regarding the hospital
and/or nurses. All right?
One, you had a criticism regarding the
communication from the members of the staff in the cath
lab to the nurses in the holding area with respect to
whether or not Mrs. Falke's procedure had been routine
or not and just giving them information needed to take
care of her in the holding room after that. That's one.
A Yes.
Q Is that fairly close to your opinion?
A Yes.
Q All right. Second, you had a criticism
regarding the length of time that pressure was held by a
nurse in the holding area; third, you had a criticism
with regard to the place, the area where the pressure
was being held in the holding area; fourth, you had a
criticism regarding what mayor may not be a policy
regarding amount of time that, at least in a routine
case, pressure should be held after a procedure like
Mrs. Falke's; and then, just now, you mentioned a
failure to get Dr. Kernis, I assume, back in the holding
area.
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the nurses' failure to get doctors there -- get
Dr. Kernis there, get Dr. Kernis on the spot taking care
of this patient.
Q All right. And I will let ML Dunn ask you
those questions, then.
The ones where the nurses are inter-related
with Dr. Kernis' obligations, in your opinion, have we
talked, now, about all those opinions?
A Yes, ma'am.
Q All right. And have you given me -- I think
you have -- your opinion on the causation of
Mrs. Falke's death?
A Yes.
Q And you have given me your opinion on life
expectancy for Judith Falke, had she not undergone this
procedure on 9-21-06; true?
A Correct.
MS. JORDlSON: All right. That's all the
questions I have at this time, Doctor. Thank you.
THE WITNESS: Thank you.
EXAMINATION
BY MR. DUNN:
Q Dr. Schapira, my name is Mark Dunn. We met at
the beginning of the deposition.
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Those are the five I have got. Are there more?
A Well, sir, the fact, also -- I alluded to this
earlier on, a couple of hours ago -- that Nurse -starts with an "L."
MR. ROLLINS: Langhorst.
BY MR. DUNN:
Q Langhorst.
A Thank you -- Langhorst testified that she
became concerned about pulling the sheath when the blood
pressure was at 90, and in fact she pulled it when it
was less than 90.
And I think that's a violation of the standard
of care, to pull the sheath when the blood pressure is
that low. We spoke about that earlier, to some degree.
Q I missed that somehow.
Any other criticisms of the hospital with
respect to standard-of-care testimony?
A I bel ieve that's it
Q With respect to removing the sheath, it's your
opinion that the retroperitoneal bleed had already begun
before the patient, Mrs. Falke, got to the holding area;
right?
A Yes.
Q If that were the case, wouldn't it have been
better to get the sheath out so that you could apply
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pressure to the area better? I mean, wouldn't it have
been better to get the sheath out sooner, rather than
later?
4
A No, sir.
5
Q And why not?
6
A Because, if you have a leak in a vessel, and
7
your patient is hypotensive from that leak, and your
8
sheath is still in, the sheath affords the doctor the
9
ability, first of all, to monitor the blood pressure;
10 No.2, access, in case you wanted to do further
11 intervention, figure out what's going on, you have still
12 got your access to the artery to fix it; and, thirdly,
13 it allows a diagnostic port, if you will, to inject dye
14 into the sheath, light up the artery, see what's going
15 on.
16
If you are leaking with the sheath in there,
17 you can still apply pressure. You can be fairly
18 confident that it's not leaking around that 9-French
19 hole that has the 9-French sheath stuck into it. That's
20 not the leaking point. So you can put the pressure on
21 the artery, put the sheath on there and get hemostasis
22 at the lead point.
23
Q When you put pressure on the sheath while it's
24 still in the artery, do you risk or at least increase
25 the risk of further damage to the artery?
1
2
3
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they should be putting pressure on and leaving the
sheath in at the same time, would they?
A I believe that's true.
Q When you talked about Dr. Mancuso coming in and
applying pressure, I gather from your testimony that you
understand that he was applying pressure at a point
higher up, as in meaning closer to the heart, than the
nurse had; right?
A Yes, sir.
Q Are you able to identifY precisely where on
Mrs. Falke's body he was applying the pressure?
A All I know, it's more cephalad than where Nurse
Langhorst had been applying the pressure, sir.
Q In terms of any measurement you would like to
use, centimeters or otherwise, you don't know whether he
was applying pressure one centimeter closer to the heart
or two centimeters closer to the heart, or just, you
know, what distance difference there was between where
he applied pressure and where she did, do you?
A Well, quantitatively, and in centimeters or
millimeters, no. But qualitatively, yes.
Dr. Mancuso, to my understanding, is a
cardiologist who does invasive work, has knowledge of
access, access sites, sheaths, holds, complications.
And so he would be, I think, the best person to know at
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MR. ROLLINS: I will object, misstates the
testimony relative to whether you are supposed to put
pressure on the sheath. I don't think that's what he
4
said.
5
BY MR. DUNN:
6
Q All right. Do you put pressure right over,
7
directly over the sheath?
8
A You put pressure over the site that's leaking.
9
As I said a minute ago, it's not the -- where the sheath
lOis, because that's already filling a hole. It's like
11 the thumb is in that one.
12
Q Where is it leaking?
13
A In the area of the first stick. Stick No. 1.
14
Q Where would you put pressure on to stop that,
15 then?
16
A Right where Dr. Kemis told me it was; or
17 Dr. Kemis can put it, or say to the nurse -- which
18 would have happened, had he been there -- say, "Put
19 pressure here"; or, if he's not sure, inject some dye
20 through the sheath that's still in the artery.
21
Once you remove that sheath, you have lost that
22 access; and, you know, No.2, it might be hard to regain
23 access if your patient is hypotensive.
24
Q You would agree with me that the nurses in the
25 holding area, without being told, wouldn't know that
1
2
3
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that moment in time where to put pressure.
The fact that he put it above where Nurse
Langhorst put the pressure tells me that there's a good
chance that Nurse Langhorst was applying pressure too
low and contributed to further bleeding, as opposed to
remedying the situation.
Q It could also mean that Dr. Mancuso just
doesn't know where the bleed is coming from and wants to
make sure he is applying pressure high enough to cover
all his bases, couldn't it?
A Well, that's where Nurse Langhorst should have
been applying pressure, then, enough to cover all the
holes. And if you don't know where to put pressure, you
should, you know, ask where to put pressure.
But, I mean, the sticks were in places where
the pressure could have been seen. And Dr. Mancuso,
being higher -- if! had to look at the relative
knowledge and experience and background, training with
vascular anatomy, physiology and hemostasis, I would say
that Dr. Mancuso was more likely than Nurse Langhorst to
have been correct in his positioning for the hold, being
an experienced invasive cardiologist.
Q You would not hold the nurse to the same
standard, though, that you would hold Dr. Mancuso to in
terms of her knowledge of where pressure might be
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appl ied, would you?
A In an instance like this, yes, where it's the
nurse's job to on her own know where to put the pressure
for hemostasis. The nurse has to know where to put the
pressure, or else the job won't be done.
Q Dr. Mancuso applied pressure after Mrs. Falke
returned from the CT scan; right?
A I believe that's correct, sir.
Q In terms of your opinion regarding
Nurse Langhorst's failure to apply pressure in the right
place, have you stated all your reasons for your belief
that she was not properly applying pressure there? Am I
missing anything?
A Well, sir, had she been applying pressure in
the right place, I would have expected the blood
pressure to have stabilized during the period of hold
from 15:40 to 16:00. Ifwe look at the blood pressures
from 15:40 to 16:00, they really didn't come up, and, in
fact, 16:05 and 16: 10, they're still down.
So that had she stopped the bleeding I think
that the blood pressure would have started to come up
during that period of time.
Q Is it your opinion that, had she held pressure
in the right place, that she could have stopped the
bleeding in this case?
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they could hold until Dr. Cates got there.
Q And that's the relevance of the whole issue of
how long they should have held the pressure, isn't it?
If it's your opinion that the bleed started during the
procedure, the only relevance of how long the pressure
was being held in the holding area is, ifit's done
correctly, at least for that time period there won't be
a bleed; right?
A Well, I think that because of what Nurse
Langhorst did, Nurse Langhorst had one additional
bleeding area. In other words, when the patient's in
the cath lab, there's only two bleeding spots -Q Right.
A -- the perforated wire spot, the hole where the
7-French was.
Now, when she releases after 20 minutes, she's
now got three bleeding spots.
Q Of course, everything that she knew is, as far
as you can gather from testimony in this case -- well,
let me rephrase it.
Unless she was told there were two sticks, she
wouldn't know there was more than one hole she was
dealing with, would she?
A No one has described what the groin looked like
visually, superficially. But you can usually see two
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Yes, sir.
Q Entirely stopped the bleeding; right?
A Yes, sir, as long as she was putting on the
pressure.
Q You stated that one of your criticisms was that
Ms. Langhorst didn't hold pressure long enough for
the -- for this case. And I think you said you thOUght
perhaps 40 minutes might have been an appropriate period
of time for her to hold pressure.
Do I have that right so far?
A I think, in this particular case, it's at least
40 minutes. Then you have to assess to see if that's
enough.
Q That's where I was kind of going with that.
Had she held pressure for 40 minutes in the right place,
you're not saying she necessarily would have stopped the
bleed within 40 minutes, are you?
A I think during the period of time that she
held, she would have had 40 minutes of no bleeding. I
think that a reasonable assessment by Dr. Kemis would
have informed her that she should continue to hold, or
somebody should continue to hold, in which case the
bleeding would have been held -- the bleeding would have
been postponed, stopped. And there would have been no
more bleeding, as long as there would be a hold, and
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holes in the skin. So one could surmise that that
happened.
Also, sir, when there is report called from the
cath lab, the nurses will pick up the phone in the cath
lab and they call to the next unit, which would be
Nurse Langhorst's unit, and they give report. "Report"
means to give them the information verbally on the
phone, what they need to know about the case, and how
that case is different than other cases, or what to
watch out for or what happened or any special problems.
And if Nurse Langhorst didn't get that
information, it would have been the responsibility of
the cath-Iab staff to have given that information to
Nurse Langhorst. So if Nurse Langhorst didn't know, it
was only because she hadn't been told by Dr. Kemis or
the cath-Iab staff. Normally, that goes nurse to nurse.
Q In this particular case, you don't know for
sure whether it would be Nurse Ruey, who was in the cath
lab, or one of the technicians who was the usual person
to give report to the nurse in the holding area, just
because you don't work at that hospital. But it's your
understanding, normally, it's nurse to nurse in other
hospitals; right? Let me rephrase the question.
Okay. I mean, you have got three people
working with Dr. Kemis in the cath lab: You have got
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Nancy Portnoy, a technician; Ronald Gonzalez, a
technician; and you have got Susan Ruey, a nurse.
Are you saying that anyone of those people
were responsible in addition to Dr. Kemis, or are you
saying all three of those individuals are responsible
for seeing that the report goes to one of the nurses in
the holding area?
A It's typically, sir, nurse to nurse.
Q That's your assumption in this case, then?
A Well, it's more -- well, yes. r teach at the
nursing school at UCLA. And when we -- one of the
things I teach is cath-Iab protocol, and we teach them
to report nurse to nurse. I mean, that's the way it
should be done.
Technologists are more involved with the
technical aspects of the procedure, like getting the
equipment to work right, fixing equipment, opening
equipment, adjusting equipment, finding equipment, and
helping the doctor technically running the x-ray
machine, running the blood-pressure monitor and the
hemodynamic monitoring, where it's more the nurse with
the care of the patient. So the nurse would report to
the nurses.
Q What was Nurse Ruey's role during the procedure
that Dr. Kemis performed on Mrs. Falke?

I do know that it was recorded that the patient had two
sticks. And because it's in the medical record, the
nursing notes, et cetera, I would expect Nurse Ruey to
know what's going on in her room with regard to nursing
issues. And those issues are recorded in the chart.
Q With respect to your testimony regarding a
policy of holding pressure on a routine case, that was
based on Ms. Langhorst's testimony -- right -- as far as
you can tell right now?
A Well, she was asked what the policy is; she
said 20 minutes.
Q You're assuming that her testimony was saying
that it's a 20-minute-hold period for all cases?
A It was -- she said it was a 20 minute for this
case.
Q How does that equate, then, to there being a
hospital policy for 20-minute hold in nonroutine cases,
generally?
A I beg your pardon, please?
Q Well, I thought you -- I understood your
testimony to be basically that the hospital needed to
have a policy in which nonroutine cases were dealt with
differently, so that a 20-minute hold would not be what
would be expected in every case.
Did I misunderstand you?
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A The nurse taking care of the patient in the
room. She administers drugs; she assists with handing
the doctor equipment; she assists with assessing the
patient; she records the patient's -- observes the
patient, records and reports.
Q And then what I am wondering is why you believe
that Nurse Ruey knew that there were two sticks?
A Oh, because the nurse is observing the
procedure. The nurse is right there in the room. The
nurses wear lead to protect from the radiation in the
room, just like the doctor and the technologist, and is
aware of what's happening.
Q You are basing it on your understanding of how
these procedures are done, not based on someone's
testimony in the case?
A Well, no, sir. I am basing it on the medical
records. The medical records record there were two
sticks.
Q Well, I mean whether or not Nurse Ruey would
know about the two sticks.
A Well, certainly -- well -Q Let me rephrase the question.
Are you getting that from any testimony, that
Nurse Ruey knew about the two sticks?
A I haven't seen a deposition of Nurse Ruey. But
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A I'm not sure I understand the question. I'm
not sure.
Q Well, let me just ask you -- sorry to waste
your time.
But tell me again what your criticism is with
respect to any hospital policy regarding a 20-minute
hold time:
A A 20-minute hold might be perfectly adequate
for the routine patient. But the policy should contain
exceptions of patients who are done who are not routine.
And to have the nurse do what is routine, according to
the policy, in a nonroutine patient is below the
standard of care.
So the policy should be that -- for the nurse
under the routine, which may be a 5- or 6-French
introducer in a native, nondiseased peripheral artery
would be fine, as long as the patient's coagulation
status is known and stable and normal.
But there are exceptions. If the patient is
anticoagulated, there are exceptions; if the patient has
a 9-French introducer and a Dacron graft who is
anticoagulated. Parameters such as this should be
conveyed to the nurse so the nurse does not think that
for every case it's 20 minutes.
Q Is there anything in the record indicating to
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A I got the impression he was much more out than
in. I got the impression this was a patient in shock
and there was no doctor there. I got the impression
that one of the critical orders was given without a
doctor being there.
Nurse Langhorst herself said she was
uncomfortable with the blood pressure of less than 90,
as well she should have been. She was right on with
that one. Despite that, she pulled the sheath.
Q What should she have done?
A She should have said to Dr. Kemis, "I'm not
comfortable with this. The blood pressure is too low.
You need to get over here. Ifnot, let's let
Dr. Mancuso."
There were several cardiologists in the group;
their names are on the letterhead. "Let's get one of
them over here to look at this lady. This lady had a
blood pressure 100 points higher a hour ago."
Q Would she have known that, or should she have?
A It's in the chart.
Q Would she have had the chart when the patient
arrived in the holding area?
A The patient's chart should arrive to Nurse
Langhorst's station.
Q So, if I understand you correctly, she should
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you that Nurse Langhorst knew that this was -- that
Mrs. Falke's case was not a routine case?
A Well, I think she knew it wasn't routine
because the patient was quite hypertensive before she
was pulled. I think Nurse Langhorst knew that. And I
think Nurse Langhorst knew that she had some pain. And
I think Nurse Langhorst probably saw more than one stick
in the left groin.
And Nurse Langhorst did receive report or
should have received report -- it would certainly be a
violation if she did not receive report -- and would
have been told the sum and substance of the case.
Plus, what we see in the record is the nursing
notes. And I would expect Nurse Langhorst to look those
over.
Q When you say she was "told the sum and
substance of the case," though, that's not consistent
with your testimony that she didn't know that it was an
access through a graft, for example, is it?
A Well, I would expect that she would know
there's two punctures, though. She would be told by the
cath-lab staff.
I think she also -- did the cath-Iab staff know
that this lady had a graft instead of a native femoral
artery, I don't know. I didn't see that asked or
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answered in any of the depositions.
But I do know that the cath-lab staff knew
there were two punctures, and I do know that the
cath-Iab staff was there for that, and they were all in
the room and they all saw it, and they all saw sheaths
go out and new sheaths come in, and all sorts of issues
and problems arising out of wires that we have been
talking about now.
So the cath-lab staff was aware; they had to
be, they were aware. It's like saying -- asking a
question, "What happened an hour and a halfago," and
you would say, "I don't know." Well, you were here.
Q In my case, it might be believable, though.
A So was I.
I mean, they would have to know, sir, if they
were doing their job. If they did not know that this
had happened, I would have to tell you they were not
doing their job. I think they were aware of what was
going on.
Q Let's tum to the last opinion you expressed
regarding the nursing care, and that is the failure to
have -- get Dr. Kemis there.
In looking at the nursing notes, I had the
impression that Dr. Kemis was in and out of the holding
area. Did you not get that impression?
."
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have -- Nurse Langhorst should have asked Dr. Kemis to
come in; ifhe refused, she should have gone through
whatever channels were available to her to get someone
in; is that basically what it is?
A Yes, sir. I believe that she should have gone
up the chain of command and told Dr. Kemis she's just
not comfortable pulling that sheath.
And she herself defined that parameter in her
deposition. She said she wasn't comfortable with
anything less than 90 to pull the sheath. And yet she
pulled the sheath when it was significantly less than
90.
Q Anything -- any other opinions with respect to
Nurse Langhorst's failure to get Dr. Kemis back into
the holding area or into the holding area?
A Again, please.
Q Do you have any other criticisms with respect
to Nurse Langhorst with regard to her failure to get
Dr. Kemis into the holding area to see the patient?
A No.
Q How did the failure to get Dr. Kemis into the
holding area to see Mrs. Falke change the outcome of the
case?
A Well, I think that if Dr. Kemis had come and
Dr. Kemis would have performed his duties
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appropriately, according to the standard of care, ifhe
would have gotten blood in immediately, he would have
not drawn a blood count, waited for blood to come back;
he would have had, actually, much sooner that blood
count; he would have got this patient transfused with
universal donor blood; he would have applied pressure
back to that groin; and he would not -- if the sheath
had been pulled, he would have held pressure; if the
sheath had not been pulled, he would have assessed this
patient, realizing that this patient was in shock and
that something had to be done emergently, gotten
Dr. Cates there sooner.
And he would have, acting within the standard
of care, held pressure, kept that sheath in, controlled
the bleeding; allowed the blood pressure to stabilize
with the blood; got Dr. Cates in and given Dr. Cates
more of a window of opportunity to have operated; he
would have prevented the cardiac arrest.
And I think that this patient stood a better
chance of surviving if the nurse had complied with
proper care.
Q Once Mrs. Falke gets to the holding area, if
Nurse Langhorst then had complied with the standard of
care, I take it that many of the complications that you
believe ultimately led to Mrs. Falke's death, it's your
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FURTHER EXAMINATION
BY MS. JORDISON:
Q Doctor, have you ever had a Glidewire coating
shear off in any endovascular procedure you have ever
performed?
A No.
Q I'm sorry. I didn't hear your answer.
A No.
Q And have you ever given a deposition in a
medical malpractice case with the issue -- one of the
issues being a perforation from a Glidewire coating
shearing off during an endovascular procedure?
A Not that I can recall.
Q Do you have any current teaching
responsibilities besides at the nursing school you were
talking about?
A Yes.
Q Tell me what those are, please.
A I have teaching responsibilities through my
faculty appointment at the UCLA School of Medicine.
Specifically, my responsibilities are, most
poignantly, teaching cardiology fellows and cardiac
interventional fellows the art and science of cardiac
intervention and cardiac catheterization.
Q And how much time on a weekly basis do you
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opinion that, more likely than not, most of those would
not have occurred?
A I think that there was a cascade of events
going on that started in the cath lab. I think the -like a snowball, it starts in the cath lab. The
snowball increased in size as the time went on. The
snowball increased in size in Nurse Langhorst's area.
I think that, had Nurse Langhorst complied with
the standard of care, as we have outlined it, that there
would have been a -- an opportunity to have gotten
Dr. Cates to have gotten the patient in before the
cardiac arrest and she would have survived -- gotten
into the O.R. to fix the problem and she would have
survived.
Q We've talked about all your opinions with
regard to violations of the standard of care by the
nurses and/or the hospital now, then?
A Yes.
MR. DUNN: I am going to pass the witness. I
need to think for a moment before I can say I am
finished.
MS. JORDISON: I just have about three quick
questions.
/
/
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spend doing those activities?
A I would say approximately six to ten.
Q Six to ten hours a week?
A Yes.
Q And, I take it, there is other staff at UCLA,
some other cardiologist who teaches these cardiology
fellows how to do peripheral endovascular procedures;
correct?
A Yes.
Q And who would that be? \Vhat's the main one at
UCLA?
A Probably John Benson.
Q Now, if you had to split up your professional
time -- you spend six to ten hours a week in clinical
appointment at UCLA. How much time do you spend in
actual clinical practice?
A Let me clarifY something: My six to ten hours,
you asked me, that was teaching. That's -- I teach
fellows as I do procedures, and I teach them to do the
procedures. That's procedural time, and that's done
mainly at Cedars.
Q At Cedars?
A Yes. Cedars is a UCLA-affiliated hospital.
It's like a medical scho()l. And UCLA has Cedars, Santa
Monica Hospital, Harbor, Olive View, and several other
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hospitals -- Martin Luther King, for example.
So Cedars is one of the affiliated hospitals.
Q Okay.
A What was your next question? Clinical
practice, how many hours?
Q Well, let me go back and ask you something
different now.
You have one cardiology fellow a week that's
assigned to you to watch you perform cardiac
catheterization procedures or help you perform those
procedures, or how does that work?
A We have a -- the cardiology fellows are
assigned to the lab. The lab is the cardiac
catheterization interventional laboratory.
Q All right.
A And the -- all the fellows work with all of the
attendings.
Q So if you schedule time and do a procedure
there, there is a fellow that will be working with you
on that case?
A Correct.
Q All right. All right. Now, if you had to
divide up all of your professional time, how would you
divide that between clinical practice -- as I understand
it, you're a police officer, too, at one of the cities

Page 128 :l
1
2
3
4

5
6
7

8
9

10
11

12
13
14
15
16
17
18
19
20
21
22

23
24
25

Q Neither one of those areas really apply to any
of the opinions that you hold in this case; would that
be true?
A I agree, it does not apply to this case.
MS. JORDISON: All right. All right. Those
are all the questions I have. Thank you, Doctor.
MR. DUNN: No more questions.
MR. ROLLINS: All right. We will read and
sign; we will waive presentment; you send it to me -you can send it to me; I will make sure the doctor gets
it.
MS. JORDISON: Doctor, I talked to Terri while
you were out 0 f the room, Doctor, and she said she and
her office in particular are familiar with working with
you on exhibits and stuff.
Would it be okay, with your permission, that
she could take your exhibits and make copies of them for
us and then return them to you?
THE WITNESS: What I would like to do, if it's
okay with you and okay with Terri and everybody else, is
just quickly to make a copy of my notes. When this case
comes to trial, it would be really helpful for me to
pick up my notes and refresh myself quickly, I find, if
I am able to just take those with me.
There is just like 17 sheets, or something like
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9
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19
20
21
22
23
24
25

around Los Angeles; is that right?
A That's correct.
Q -- and whatever other professional activities
you have, what would be the percentage breakdown of
those activities?
A I would say, practicing medicine, greater than
90 percent -- 85 to 90 percent; medical legal research,
teaching, is kind of at the other 10 to 15 percent; the
duties in El Monte is a small percentage; and there is
some overlap between clinical duties and teaching,
because some of those are done simultaneously.
Q Do you have any current research projects going
on at this time that you have some sort of grant or
funding for, anything like that?
A Yes.
Q What would those be -- how many, first of all?
Do you have more than one research study going
on right now?
A Yes.
Q How many do you have?
A Oh, gosh, well, there's -- it's probably easier
to talk about areas.
Q Can you tell me the areas, then.
A Two major areas: Nuclear cardiology and
regenerative cardiology.

I

I'

I

Page 129

15
16

that, of the mauve and the yellow. Make copies of
those. And the rest of the white paper, which is like
articles and things, you may have to copy at your
convenience. No problem.
When you return this to me, if you could return
the originals that I am giving you intact as they were
i';
given to you, Post-It Notes in the same place, please
I~
and then attach as -- attached as an exhibit book, j u s t )
the copy.
THE REPORTER: Of course.
MS. JORDISON: Is everything done, John? You
think, Mark?
MR. DUNN: Yes.
MR. ROLLINS: I thank you.
(Whereupon, at 5: 13 p.m., the deposition
of JAY N. SCHAPlRA, M.D., was adjourned.)
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I, JAY N. SCHAPlRA, M.D., do hereby declare

9 under penalty of perjury that I have read the foregoing
10 transcript of my deposition; that I have made such
11 corrections as noted herein, in ink, initialed by me, or
12 attached hereto; that my testimony as contained herein,
13 as corrected, is true and correct.
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EXECUTED this _ _ day
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ERRATA SHEET FOR THE DEPOSITION OF JAY N. SCHAPTRA, M.D.
DATE TAKEN: JUNE 30, 2009
PAGE LINE CORRECTION
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Ii

J, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby certify:
That the foregoing proceedings were taken
before me at the time and place herein set forth; that
any witnesses in the foregoing proceedings, prior to
testifying, were placed under oath; that a verbatim
record of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; further, that the foregoing is an accurate
transcription thereof.
J further certify that I am neither financially
interested in the action nor a relative or employee of
any attorney of any of the parties.
IN WITNESS WHEREOF, I have this date subscribed
my name.
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11
11

Ii
Dated:

Ii
I~
Ii
Ii

TERESA ANN BUTLER
CSR No. 4642
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ROCHELLE NALLS and KAREN
BROWN, as Next of Kin and
Personal Representatives of
INEZ BOWIE; KAY CASON, as
Admdnistratrix of the Estate
of Inez Bowie,
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)
)
)
)
)
)

Plaintiff,

CONDENSED
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vs.

) CIVIL ACTION FILE NO.
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SAINT JOSEPH'S HOSPITAL OF
) Consolidated Case
ATLANTA, INC.; etc., et al., ) Numbers:
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Defendants.
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Beverly Hills, California
Tuesday, July 1, 2008

Reported by:
PINN
CSR No. 5574
Job No. 080701KP
KAREN R.

Tel. 310.8596677 Fax 31 0.859.6694

Gradillas
COURT REPORTERS

345 NMaple Dr, Suitel85, Beverly Hil ls, CA9021 0

503

Jay Schapira 7/112008
IN THE STATE COURT OF FULTON COUNTY
1
STATE OF GEORGIA
2
3
4 ROCHEU..E NAli.S and KAREN
)
BROWN, as Next of Kin and )
5 Personal Representatives of )
INEZ BOWIE; KAY CASON, as )
6 Administratrix of the Estate)
)
of Inez Bowie,

7

)
Plaintiff,
)

10

) CIVIL ACTION FILE NO.
) 2004·VS-067724-H

\'S.

9

11

)

10 SAINT JOSEPH'S HOSPITAL OF ) Consolidated Case
ATLANTA, INC.; etc., et al.,} Numbers:
11
) 2007·EV-003134G
Defendants.
2007·EV-002582H
12 __________________
~1

VIDEOTAPED DEPOSITION OF JAY N. SCHAPIRA, M.D.
Beverly Hills, California
Tuesday, July 1, 2008

Atlanta, Georgia 30327
(676) 553-2100

14 For Defendants IVoetro Atfanta Kldney SpeclailslE,
LLC; Siaed Tariq MJrphy. M.D.; Stuart Handelsman,

17

16

HI
20

HALL. BOOTH, SMITH & SlOVER, p.e.
BY: MICHAa PANNIER
Attorney At law
Atfantic Center Plaza, Suite 900
1100 Peacl1tree Street. N.W.
Atfan1a, Georgia 30309
(404) 954-5000

For Defendants Atfanta Or1hopaodic SpecIalists,
21 P.C. and HUQh CrurolI M::Leod, III, M.D.:
22
ALLEN, McCAIN & O'MAHONY, p.e.
BY: GARY R. McCAIN
23
Attorney At law
Too MldtOW'l Plaza. Sufte 1700

Reported by:
24 KAREN A. PINN
CSR No. 5574
25 Job No. 080701 KP

1
2

24
25

IN THE STATE COURT OF FULTON COUNTY
STATE OF GEORGIA

3
4 ROCHELLE NALLS and KAREN )
BROWN, as Next of Kin and )
5 Personal Representatives of )
INEZ BOWIE; KAY CASON, as )
6 Administratrix of the Estate)
of Inez Bowie,
)

7

8

1 APPEARANCES (Continued):
2

3 For Defendants Physician Specialists in
Anesthesia. P.C. and Richard R. UttIe, M.D.:
5
6

7

CARLOCK, COPELAND, SEMLER & STAIR, LLP
BY: LEE S. ATKINSON (By Phone)
Attomey At Law
2600 Marquis Two Tower
2S5 Peachtree Center Avenue
Atlanta, Georgia 30303
(404) 522-6220

)

8

)
vs.

1349 West Paactrtrae Street, NoW.
Atlan1a, Georgia 30309
(404) 874-1700

4

)
Plaintiff,

9 For Defendanl Saint Joseph's Hospital of Atlanta,

) CIVIL ACTION FILE NO.
) 2004·VS·OOn24·H

Inc.:

10

)
10 SAINT JOSEPH'S HOSPITAL OF ) Consolidated Case
ATLANTA, INC.; etc., et al.,) Numbers:
11
) 2007·EV·003134G
Defendants. ) 2007·EV·002582H
12
)

13
14
15
16
17
18
19
20
21
22
23
24

BY: LORIG.COHEN

Attorney at law
The Forum, Sule 400
3290 Nor1hsIde Parl<w3y

13

16

19
20
21
22
23

g

12

GREENBERG TRAURIG. UP

15MD.:

13

14
15
16
17
18

e
e

)

8

1 APPEARANCES:
2
3 For Plaintiffs:
4
PARKS, CHESIN & WALBERT, P.C.
BY: THOMAS D. TRASK
5 Attorney at law
75 Fourteenth Street, 26tl1 FIo<x
6
Atlan1a, Georgia 30309
(404) 673-8000
7
For Defendants Wrnston Harold Gandy, MD., and
Atlanta cardiology Group, P.C.:

Videotaped Deposition of JAY N.
SCHAPIRA, M.D., taken on behalf of
Defendants Winston Harold Gandy, M.D. and
Atlanta Cardiology Group, P.C., at
345 North Maple Drive, Suite 185, Beverly
Hills, California, beginning at 2:12 p.m.
and ending at 8:03 p.m. on Tuesday,
July 1, 2008, before KAREN R. PINN,
Certified Shorthand Reporter No. 5574.

11
12
13

INSLEY AND RACE. LLC
BY: DANIEL M_ EPSTEIN (By Phone)
Attomey At Law
Two Midtown Plaza, Sune 1450
1349 West Peachtree Street, N.W.
Atlanta, Georgia 30309
(404) 876-9818

14
15 The Videographer:
16 LEE BaSSET
GRADIUAS COURT REPORTERS
17 345 Nortn Maple Drive. Suite 185
Beverty Hills, California 00210
18
(310)859H6677

19
20

21

22
23

24
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INDEX
1
2 WITNESS:
3 JAY N. SCHAPIRA, M.D.
BY MS. COHEN
4
5
BY MR. PANNIER
6
BY MR. McCAIN
7
BY MR. EPSTEIN
6
BY MR. ATKINSON

1
2
3
4

EXAMiNATION
9,242,257

221,255
226

5
THE VIDEOGRAPHER: This is the videotaped
6 deposition of Dr. Jay Schapira, M.D., in the matter
7 of "Rochelle Nalls, et al. vs. St. Joseph's Hospital
8 of Atlanta, Incorporated. et al.,· in the State
9 Court of Fulton County, State of Georgia. The civil
10 action number is 2004-VS-06n24-H.
11
Today's date is July 1, 2008. The time is
122:12 p.m.
13
The video operator is Lee Bosset, an
14 associate of Gradillas Court Reporting, located at
15345 North Maple Drive, Beverly Hills, Califomia.
16
This recording Is taking place at the
17 address previously stated, and was noticed by the
18 Law Offices of Greenberg Traurig, LLP.
19
Counsel, please state your appearance for
20 the record.
21
MS. COHEN: Lori Cohen on behatf of
22 Defendants Atlanta Cardiology Group and Dr. Gandy
23 and also taking the deposition today.
24
MA. PANNIER: Mike Pannier for Dr. Murphy
25 and the Nephrology Defendants.

237
239

9
10
11

EXHIBITS
(Exflibits Bound Separately)

PAGE
14

12 EXHIBIT NO.
DESCRIPTION
13 1
Amended Notice of Videotaped
Deposition; 5 pages
14
19
Fee schedule
2
15

3

20

May 2008 Curriculum Vitae; 6 pages

16
4
17
185

21

February 2007 Curriculum Vitae;

6 pages
Affidavit of Jay N. Schaplra, M.D.;

26

6 pages
19

6

Three volumes of deposition of
Or. Gandy wfth exhibits (condensed
version) and word index; 179 pages

40

7

Deposition of Or. Frohwein with
exhibits (condensed version) and
word Index and exhibits; 33 pages

41

6

DVO entitled 'Medical Records'

44

9

Folder entitled 'Notes'; 10 pages

45

20

21
22

BEVERLY HILLS. CALIFORNIA, TUESDAY, JULY 1,2008
2:12 P.M. - 8:03 P.M.

23

24
25

7

1
INDEX (Continued)
2
3
EXHIBITS (Continued)
4 EXHIBIT NO.
DESCRIPTION
5 10
Folder entitled "Bowie Uterature";
175 pages
6
11
Medical records; 207 pages

PAGE
46
72

7

12

Notes entitled "Random Tabber"

242

8

13
9

Notes made by Dr. Schapira in
preparation for the deposition;
13 pages

10
11
12
13
14
15
16
17
18
19
20
21

141

1
MR. McCAIN: Rusty McCain for Dr. Hugh
2 McLeod and his group, Atlanta Orthopaedic
3 Specialists.
4
MR. EPSTEIN: Dan Epstein for Saint
5 Joseph's Hospital.
6
MR. ATKINSON: Lee Atkinson for Physician
7 Specialists and Dr. Richard Uttle.
8
MR. TRASK: And Tom Trask for the
9 Plaintiffs.
10
THE VIDEOGRAPHER: We are on the record.
11 Would the reporter please swear in the witness.

12
13
JAY N. SCHAPIRA, M.D.,
14 having been first duly sworn, was examined and
15 testified as follows:
16
17
MS. COHEN: Just a few comments on the
18 record, then we'll get started.
19
This is the deposition of Jay Schapira,
20 M.D., an expert witness identified on behalf of
21 party plaintiffs in this action.
22
The deposition Is the discovery deposition
23 of an adverse expert witness taken pursuant to
24 notice, as well as agreement of counsel, pursuant to
25 the Georgia Civil Practice Act and all applicable

22

23
24
25
6

8
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1 court rules and regulations.
2
Any additional stipulations, Tom?
3
MR. TRASK: No, that's fine.
4
5
EXAMINATION
6 BY MS. COHEN:
7
Q And, Dr. Schapira, do you want to read and
8 sign the deposition?
9
A Yes, ma'am.
10
Q All right. You can do that before any
11 notary public; right?
12
A Yes, ma'am.
Q You and I met off the record. Let me just
13
14 reintroduce myself as we get started here on video.
My name is Lori Cohen. I'm with the law·
15
16 firm of Greenberg Traurig in Atlanta, and I'm
17 representing two of the named defendants in this
18 case, the Atlanta Cardiology Group and Dr. Winston
19 Gandy.
20
Are you familiar with who those players are
21 in the case?
22
A Yes, ma'am, from the records.
23
Q It looks like you have studied a lot of
24 materials and we'll go through them today. I know
25 you've been deposed hundreds and hundreds of times,

1 I can find things quickly. And, unfortunately, I
2 left those at the office. I can go get them if you
3 want me to.
4
Q As I said off the record. J'm comfortable
5 with you not getting them if you would agree to get
6 copies of them made and then provide them either to
7 Mr. Trask or, if he agrees, directly to me.
a A Okay. I'm going to probably ask Mr. Trask
9 to make the copies since he knows what he's doing.
10
MS. COHEN: So, Tom, if he sends them to
11 you, you can then make copies to distribute?
12
MR. TRASK: Sure.
13 BY MS. COHEN:
14
Q Do you know whether on those -- well, first
15 of all, how many DVDs are there that remain at your
16 office?
17
A I think there's two or three. I brought
18 some of the DVDs with me, and they are just a bunch
19 of medical records. Ifs just like the full chart
20 of Saint Joseph's and records from Cardiology,
21 Orthopaedics, Nephrology, etc.
22
Q You have a number of records here today,
23 some of which have been highlighted and have Post-it
24 notes on them.
25
Are you saying that what's on the DVDs are

9

II

1 and we'll certainly talk about that at some point,
2 hopefully not too long.
I know you know how depositions work, so I
3
4 don't have to go through that, but I do want you to
5 be comfortable today. I want you to know that you
6 can take a break at any time you want, of course, if
7 you have a call or for any other reason. And if I
8 ask a question that is unclear or I talk too fast,
9 which I do sometimes, please let me know so I can
10 clarify.
11
Okay?
12
A Yes.
13
Q I just want to make sure that all of my
14 questions make sense to you before you answer them.
All right?
15
16
A Okay.
17
Q We are getting a little bit of feedback
18 from the phone. It sounds okay now.
19
A I think if we tum the volume down a little
20 bit, I think it will help.
21
Q Dr. Schapira, you've brought with you here
22 today what I believe is all the materials in the
23 case that you've reviewed other than a few DVDs?
24
A Yes, ma'am. There are some disks that have
25 duplicates of everything on them. Just to be sure,

1 just purely medical records?
2
A Yes, ma'am.
I believe there is -- I think there is a
3
4 death certificate there that's really part of the
5 medical records. I think that's pretty much
6 everything, yes, ma'am.
7
Q Any correspondence from Mr. Trask or his
8 office or anything outside of the actual medical
9 records that's contained on the DVDs?
10
A Ms. Cohen, I'm not a hundred percent sure.
11 I don't remember seeing anything, but to be sure, I
12 would have to look at them again to be sure. I'm
13 not that sure.
14
Q I know you mentioned, again, off the
15 record, that I guess you have a computer or laptop.
16
Do you communicate with the attorneys who
17 retain you, that is, Mr. Trask or his office, by
18 computer?
19
A I don't communicate because I can't type
20 worth a darn.
Q It's probably your C.V. coming in.
21
22
A But occasionally a document will be sent to
23 me and they'll just send it to e-mail and "II just
24 receive it. Actually, it's like an office e-mail
25 that they just send it to and then somebody

10
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1 downloads it and prints it for me and puts it in the
2 box.
3
Q What's your e-mail address?
4
A My e-mail address is ·schaplraj@cshs.org."
5
Q Is that ·Cedars-Slnai Hospital System"?
6
A Yes.
7
Q Is that the e-mail address you use for
8 communications on medicaillegal matters?
9
A Yes. Sometimes it goes to others. I also
10 have a Yahoo account, I have a Gmail account, I have
11 got a UCLA account, and we have several other
12 accounts in the office, which one of these days
13 we'll get all cleaned up. It's kind of a mess.
14
Q Do you know whether you have any e-mails
15 from Mr. Trask on this case, either forwarding
16 materials to you or posing questions or
17 communicating with you about the issues in this
18 case?
19
A I don't think so. I think anything that
20 has come In has been probably printed, if it did
21 come that way, probably printed and purged, because
221 know we don't save them. We don't have a server.
23 We just erase them.
24
Q You don't have like a PST folder that you
25 have on this case, for example, where you put all

1 with you the list attached as Exhibit A on this
2 notice, where It specifically requests -- and it's
3 the same one you have there -. specifically requests
4 items A through N to be brought?
'
5 A No, ma'am, we didn't go down the list. He
6 just said, "Bring everything that you have looked
7 at, bring all your records, your notes." which I did
8 do, in these two boxes there.
9
Yes. And we'll go through them and we
10 appreciate you bringing them.
11
Let me just go through Exhibit A for a
12 minute to see what you may not have brought that we
13 still need.
14
Again, just trying to go through (a), (b),
15 and (c), it looks like you endeavored to bring those
16 with you today; is that right?
17
A Yes, ma'am.
Now, (d) talks about "An accurate
18
19 accounting of the time spent in review of the case";
20 in other words, any invoices or fees that you've
21 billed.
22
Have you brought any documents like that,
23 showing us the time you've spent, how much you've
24 billed?
25
A No, ma'am, I did not.

13

15

a

a

1
Q What do you have like that?
2
A You know, I don't know. I normally just
A No, ma'am.
3 give the billed hours to the bookkeeper and the
3
Q Do you have a website for any reason?
4 bookkeeper simply bills it out at her pace, whenever '
4
A No.
5 she does-5
Q I know there is Cedars-Sinai Cardiology
6
Q Okay.
6 Group website information, but do you personally
7
A -- and I don't have them with me, no.
7 have a website for any of your professional
8
Q I guess (e) also goes along with that: "All
8 businesses, some of which we'll talk about today?
9 invoices, statements, bills, etc., connected with
9
A No, ma'am.
10 your review of the case. U So you did not bring (d)
10
(Deposition Exhibit 1 marked.)
11 or (e) with you today?
11 BY MS. COHEN:
12
A Correct.
12
Q I've just marked as Exhibit 1 what's a
Q Can you have those printed by your
13 document entitled NAmended Notice of Videotaped 13
14 bookkeeper? Again, if we can get it today, great.
14 Deposition.·
15 If not, can we have those produced to us and your
15
I didn't see a copy of that In the
16 materials here today. Was that provided to you by 16 agreement to do so?
17
A I'm sure we can, yes, ma'am.
17 Mr. Trask, that is, a notice of today's deposition,
18 Q I guess at the break we can have you call
18 telling you where to come and what to bring?
19
A You know, I don't remember seeing this, no, 19 over there and see jf they can do that.
20 ma'am.
20
A Okay.
21
Q Did Mr. Trask tell you to bring all your
21
Q Do you know how many hours you've put into
22 this case thus far?
22 materials today?
23
A He did.
23
A I don't know the exact number, Ms. Cohen.
24
Q And did he go over with you -- even if you
24 I think it's quite a few. It's much more than the
25 didn't see an exact copy of this, did he go over
25 average case due to the volume of the materials.

1 your e-mails in it?

2
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1
Q Did you see Tom's eyebrows go up?
A I wasn't looking at Tom.
2
3
Q You say Dit's much more than the average
4 case." Why would that be?
5
A Well, I came in here with two boxes.
6 Usually cases fit in one of the those brown folders
7 like you have here. What do you call those?
8 Accordion?
9
Q Redweld, in legal circles.
10
A I see. A Redweld folder. I guess if it's
11 brown, it's a Redweld.
12
Q Exactly.
13
A So usually a case fits in that. This one
14 required two empty Staples paper boxes.
15
Q You are not saying that this case -- the
16 essence and the facts of this case are more
17 complicated than other cases, in your mind -- or are
18 you?
19
A No, ma'am, I don't think they are more
20 complicated. I just think there is a lot of
21 materials that came to me from Mr. Trask and his
22 office, and there were just a number of sheets of
23 paper that need to be looked at.
24
Q We don't have the billing or the accounting
25 of the time spent, so we are not certain of when you

1 cover letter that's there somewhere, so it may
2 uncover itself at some point.
3
(Deposition Exhibit 2 marked.)
4 BY MS. COHEN:
5
Q Okay. Let me show you what's been marked
6 as Exhibit 2 while we are on this topic, going
7 through the notice of deposition.
8
This is what's called a "fee schedule," but
9 the date of it is 2007.
10
Can you tell us is that your current fee
11 schedule, or do you have an updated one for 2008
12 now?
13
A I believe this is correct.
14
Q You don't think you've upped It at aU on
15 any front?
16
A I think that there has been a change just
17 for review of medical records. I think it's been
18 changed from 350 to 425, and everything else I think
19 Is the same. I believe it's the same.
20
Q On the issue of your first contact and
21 Mr. Trask sending you materials, I don't see, sort
22 of, the typical, "Here's the first letter, enclosed
23 are the materials." There are a couple of letters,
24 which we can talk about, where, for example, he
25 sends you Dr. Gandy's deposition, he sends you
19

17

1 were first contacted. I also didn't see, sort of,
2 an initial letter.
3
Do you know when you were first contacted?
4
A No, ma'am, I don't. It's been some time
5 ago. I don't remember.
Q Just to help you along on that -- and we'll
6
7 look through things as we go today-A We could probably look actually at my
8
9 declaration. The date on that would obviously have
10 postdated receipt of the first records.
11
Q It says June of 2007 when you signed the
12 affidavit.
13
Did you receive the case In your first
14 contact, early, related to that date, do you think?
15
A I don't recall.
16
Q Does 2007 sound right in terms of when you
17 were first contacted?
18
A Frankly, Ms. Cohen, I don't remember. I
19 would hate to guess.
20
Q Okay. We'll try to get those -- the
21 billing records from your office during the break.
22
A Yes.
23
Q Let me show you what's been marked -24
A And we might even find the transmittal
25 record. Maybe Mr. Trask did have a cover sheet or a

1 Or. Frohwein's deposition, but I don't see in here a
2 letter enclOSing aU of the materials.
3
Would you have discarded letters that
4 Mr. Trask sent to you?
5
A I typically do not discard anything.
6 Typically, everything goes into one of those fancy
7 Staples boxes, like I brought in today, and I save
8 everything. I mean, I don't open the mail as it
9 comes in. I just -- they put it in a box for me,
10and then when the weekend comes around, I'll sit
11 down and take a look -- or in the evening, but I
12 don't discard anything. I try. as a matter of fact,
13 to keep every little piece of paper.
14
Q The next -- we're still going down
15 Exhibit A in your notice of deposition, just to get
16 through that. Exhibit A (g) says, •An up-te-date
17 copy of your Curriculum Vitae.· and it looks like
18 your office was kind enough to just fax that to us,
19 so I'll hand you what I'm marking as Exhibit 3.
20
(Deposition Exhibit 3 marked.)
21 BY MS. COHEN:
22
Q Take a look at that, sir. Is that, in
23 fact, your updated Curriculum Vitae?
24
A Yes, ma'am, it appears to be.
25
Q The one that I had and was going to mark is

18
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1 from 2007.

1

2

2 related to the issues in this case?
3
A Correct.
4
Q You do not have a section -- sometimes we

Q

And current research, same answer: Not

Can you tell from a quick look what's
3 changed between 2007 and this one, 2008, if
4 anything? And I can give you a copy of the other
5 one if that would help.
6
A Nothing substantial. I mean, there is a
7 couple of -- two or three more journal articles and
8 preparation, and I think one of them may have been
9 accepted in the last couple of days.
10
(Deposition Exhibit 4 marked.)
11 BY MS. COHEN:
12
Q Just for recordkeeping, I'll give you
13 what's been marked as Exhibit 4. Is that the 2007
14 version of your Curriculum Vitae that I have handed
15 you?
16
A It is. And your question Is?
17
Q The question is, now that I have handed
18 that to you, is there anything else that stands out
19 as a change in the last year other than the few
20 articles you mentioned and one may be accepted?
21
A I'm a year older, for sure.
22
Q Anything about the work you do, how you
23 spend your professional time?
24
A No, ma'am.
25
Q Okay. And whether you are looking at

13 just don't write them down.
14
I think that, you know, a Curriculum Vitae
15 is supposed to be about noteworthy academic work or
16 significant events. Giving a talk I don't think
17 ranks in that category.
18
Q I think I've read -- I've tried to read
19 some of your prior depositions, but I certainly
20 didn't get through nearly all of them.
21
In terms of presentations, as I understand
22 it, you give informal talks at Cedars-Sinai; right?
23
A Yes. It's mainly teaching talks to our
24 house staff, to our fellows. That's the type of
25 presentation I normally give in terms of just

21

23

1 Exhibit 3 or Exhibit 4, regardless of which
2 Curriculum Vitae you are looking at, I take it you
3 would agree that none of your articles, the ones you
4 have on your Curriculum Vitae, relate to the issues
5 in this case; true?
6
A Not directly. Indirectly they are about
7 cardiology, but not directly, no.
8
Q Putting aside the fact that you are a
9 cardiologist so therefore your articles would relate
10 to cardiology generally, you would agree that none
11 of the articles on your Curriculum Vitae relate to
12 the issues in this case; true?
13
A I agree.
14
Q And beyond just the articles --let me just
15 make sure, since I mentioned articles, you would
16 agree that the books that you have listed, they
17 don1 relate to the issues in this case; true?
18
A True.
19
Q Because they are related to
20 echocardiography, which are not -- that procedure Is
21 not in play in this case; right?
22
A Correct.
23
Q Abstracts. the same answer: None of them
24 are related to the issues in this case?
25
A Correct.

5 see on a Curriculum Vitae -- and I know you have

6 seen a lot of Curriculum Vitaes from co-experts and
7 opposing experts in the great amount of litigation
8 you've been involved in -- you don't have a section
9 on "Presentations." Is that because you don't do
10 any, sort of, formal presentations?
11
A No. I just don't know why you would want
12 to put that on your Curriculum Vitae. I do them. I

1 academic teaching.
2
Q If I went out to other cardiologists or to
3 the AHA or ACC or any of your professional groups
4 and said, "Have you seen Dr. Schapira speak
5 professionally?" they would say "no·?
6
A It depends on who you ask. Some of them

7 have. Some of them _. I would say a large number
8 probably haven't. I have spoken before the ACC. I
9 can show you which one, but it's been 30 years.
10
Q 30 years ago. And-11

A Some of those people are still alive. You

12 can find them.
13
Q I assume that had nothing to do with the
14 issues in this case?
15
A That is correct.
Q And I assume that none of the talks you've
16
17 given at Cedars-Sinai, the ones we're talking -- the
18 informal presentations, the teaching presentations,
19 none of those relate to the issues in this case;
20 true?
21
A I have actually given some informal
22 presentations on surgical clearances. We discuss
23 this with the fellows because it's part of their
24 training -- it's part of training for cardiology
25 fellows.

22
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1

Q I'm sorry. I missed the phrase.

2 ·Surgical" what?
3
A Presurgical or preoperative clearances:
4 What's a cardiologist's role, how do we do it,
5 what's important.
6
Q How often have you done that?
7
A I do it about -- they ask me to give a talk
8 on that about every two or three years, an informal
9 talk.
10
Q Who are you giving these talks to?
11

A Fellows.
Q Cardiology fellows?
A Yes.
14
Q As opposed to specific or subspecialized
15 areas of cardiology, general cardiology fellows?
16
A It's the general cardiology fellows,
17 correct, I mean, as opposed to the Interventional
18 fellows or the electrophysiology fellows, yes.
19
Q I asked a bad question, but that's exactly
20 what I was asking about.
21
Just to complete Exhibit A, we have looked
22 at the Curriculum Vitae.
23
Now, (h) talks about "All reports,
24 including drafts, generated by you or at your
25 direction in this case."

12
13

1
A I don't recall seeing an intermediary
2 document.
3
Q What you are saying is, Mr. Trask typed up
4 the affidavit, sent it to you, and you signed it
5 immediately without making any changes or revisions?
6
A As far as I can recall. If there Is an
7 intermediary copy that I had, it would probably be
8 in the file somewhere. But in that there is not,
9 this first draft may have been okay. He could have
10 read it to me on the phone and I could have said
11 okay and then he sent it. I mean, that happens
12 sometimes. I don't remember if it happened in this
13 case.
14 Q Do you have any recollection of that
15 happening In this case?
16 A It's happened In cases. I don't recall if
17 it happened in this case or not.
18
Q Is it possible that drafts existed at some
19 point and were thrown away, or you assume because
20 there are no drafts In your pile, that you signed
21 off on the first one he sent to you?
22
A Well, I don't throw anything away. I can't
23 tell you I never lose anything, because I'm sure I
24 do, but I never throw anything away.
25
And the issue is whether or not there is an
27

25

1

I assume that beyond the affidavit, you

2 haven't done any reports or written any letters with
3 your opinions to Mr. Trask; is that true?

1 intermediary copy, and if there is an intermediary
2 copy, if it ever existed, we'll probably find it

4
A Yes, ma'am, I have not written any
5 actually. Actually, I gave Mr. Trask some
6 information in telephone conversations about my
7 opinions in the case and he actually wrote the
8 document called "Declaration.·
9
Q It's actually called "Affidavit.·
l O A Oh, okay. Sorry.
11
Q I'm sure it's been called "Declaration" in
12 other cases you've been involved.
13
(Deposition Exhibit 5 marked.)
14 BY MS. COHEN:
15
Q Let me just show you what I've marked as
16 Exhibit 5 and have you confirm that that's what you
17 are talking about.
18
A Yes, ma'am.
19
Q What you are saying is, rather than you
20 typing that up yourself, you had a conversation with
21 Mr. Trask, he prepared the document, and then sent
22 it to you? Is that what you said?
23
A Yes.
24
Q Did he send you a draft for you to review
25 and red line or mark up for him?

3 somewhere in the records. If we don't find it in
4 the records, we could probably safely assume we
5 didn't have one.
6
Q I have been through these. I haven't seen
7 it.
8
Have you seen it in going through the
9 records?
lOA I don't remember seeing it.
11
Q Now, it looks like this was notarized by
12 Suzanne Anderson. Does she work with you at
13 Cedars-Sinai or elsewhere?
14
A Yes, Cedars-Sinai.
15
Q Is she your assistant?
16
A Yes.
17
Q And you understand that by signing this
18 affidavit and having it notarized as you did, you
19 are swearing to the truth and accuracy of everything
20ln it?
21
A Yes.
22 Q And I assume you've read over that before
23 today's deposition?
24
A Yes.
25
Q And you stand by everything that you stated

26
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1 in that affidavit?

2
A As the affidavit is intended and as I
3 understand its intention, yes.
4

Q What do you mean by that?

5
A Well, this is not an exhaustive recitation
6 of every opinion that 1have in this case. This is
7 a general overview. It doesn't hit every point. I
8 don't think that that was the purpose of the
9 affidavit.
10

1 that fair?
2
A I was actually, a few years ago, asked by a
3 defense attorney to look at a case. I could not
4 help him with the case.
5
Q Who was it?
6
A I don't recall.
7
Q How did he get your name?
8

A I think from a plaintiff attorney in

9 Georgia.

I think the purpose of the affidavit was

10
Q Do you know how many open medicalllegal
11 cases you have right now? I assume they are all
12 question, at issue, and that represent a valid point
12 stored somewhere in your house or your office.
13 to help this case go forward -- or not. That's the
13
A I would say probably there is around 12 to
14 purpose of the affidavit.
1415 boxes there, so it would be around 12 to 15
15
Q You have given affidavits -- or sometimes
15 cases.
16 they are called declarations -- in many other cases? 16
Q Going by the usual one-box-per-case rule?
17
A Yes, ma'am.
17
A Going by the usual one-box-per-case rule,
18
Q Have you given other ones in the State of
18 yeah. This would be an exception to the rule -19 Georgia?
19 this case.
20
A I can't remember specifically, but I
20
Q Do you keep them at your house or at your
21 believe I have. I can't tell which cases, but I
21 office?
22 believe I have, yes.
22
A They are all over the place. It's wherever
23
Q Have you done any recently that you can
23 we can find a nook or a cranny.
24 think of in Georgia?
24
Q When you say "we,· who do you mean other
25
A Well, probably within the last few months
25 than yourself?

11 just to have valid pOints that are, I guess, in

29

31

1 since I know the gentleman to your right.
Q You gave an affidavit -- I'm not talking
about a deposition. I'm asking about this type of
document, the affidavit, as you said, that helps the
lawsuit go forward.
A No. What I'm talking about is that I've
done other cases in Georgia. I would just assume.
but I could be wrong, that in many of the cases an
affidavit has been requested and that I have
10 probably signed it in those cases. And since I have
11 done other cases in Georgia -- they probably all go
12 by the same general rules -- there are probably
13 other affidavits I have signed.
14
Q How many cases have you done in Georgia,
15 medicaVlegal, medical malpractice cases -- alleged
16 medical malpractice cases?
17
A I'm trying to think back over 30 years.
18 Maybe I have looked at half a dozen cases. It could
19 be a few more. I've probably rejected some cases
20 from Georgia as well,
21
Q Well, that's what I was going to ask you.
22 You think you have rejected some in Georgia?
23
A Yes, ma'am.
24
Q And you've been called on only by
25 plaintiffs' lawyers to look at cases in Georgia; is

2
3
4
5
6
7
8
9

1

A My wife, who tells me not to put it In the

2 living room.
3
Q Does your wife help you in any way in your
4 medicalllegal work in terms of organizing or keeping
5 tabs of things?
6
A I wished. Maybe you could talk to her for
7 me.
Q I would be glad to.
So your wife, she isn't your assistant on
10 your medicaVlegal work?
11
A No, ma'am.
12
Q Is she a physician?
13
A No.
14 Q An attorney?
15
A No.
16
Q A nurse?
17
A No.
18
Q And at your office does anybody help you
19 with your medical/legal work?
20
A Well, only in the sense that they do
21 receive the mail. They open the mail for me and
22 they stack things neatly for me. They keep track of
23 billing issues, put down the hours, they bill it
24 out, and they try to buy supplies for me like yellow
25 pads and Post-it notes and high lighters. And they

8
9
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1 will -- if they were at the deposition today, they'd
bring coffee and water and things like that. If
we -- and afterwards they would pick up the records
for me and put them in the box and store them.
Q Just so we're clear on the record, today's
deposition is not being taken at your office; right?
A Right.
Q You requested instead that it be taken at
the court reporting office in Beverly Hills; right?
10
A I didn't actually request. I don't know
11 why we're here. I don't know why we're here.
Q We were told that it was a request from
12
13 you, for your convenience, because of a procedure
14 you had to get done this morning. It is not a big
15 deal.
16
MR. TRASK: She's talking about as opposed
17 to wherever they were going to do it.
18
THE WITNESS: I think it had nothing to
19 do -- well, if anything, this venue is a lot more
20 comfortable than my little office. I mean, we would
21 have had people sitting on their laps -- each
22 other's laps.
23 BY MS. COHEN:
24
Q You tend to not like to do that?
25
A I don't understand why. I completely don't

A Yes, ma'am.
Q I think I have read that your residence is
Beverly Hills; right?
A That would be correct.
5
Q Are you considered to be a Beverly Hills
6 cardiologist or a Los Angeles cardiologist or both?
7
A I'm sure neither. Just a cardiologist.
8
Q The woman who notarized your affidavit,
9 Ms. Anderson, is she the person at your office that
10 also helps with the billing and keeping track of
11 opening the mail, that sort of thing, related to
12 medicaillegal work?
13
A She does part of it. Part of it is done by
14 the bookkeepers who send out bills and do the
15 billing and keep track.
16
Q Do they just do medicaillegal work for you
17 or are they there to work on your medical practice
18as well?
19
A They work on everything.
20
Q Do you have a case list that you keep of
21 your ongoing open cases?
22
A I have a case list of older cases that I
23 make occasionally when I testify in federal court.
24
Q And they are required?
25
A Yes, ma'am. I don't have a list of open

33
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2
3
4
5
6
7
8
9

1
2
3 In
4

1 cases.
2
Q So it's just you would have -- if some
3 court ordered you to produce a list of open files
4 for some reason, you would have -- you or someone
4
Q I agree.
5 would have to go through the 12 to 15 boxes and make
5
So we are in Beverly Hills, in California,
6 a list?
6 taking your deposition; true?
7
A It would take more than that actually. I
7
A Yes, you are.
8
Q Your office where you sometimes have your 8 would need to probably get the permission of each
9 and every person whose case that belonged to,
9 depositions is also in Beverly Hills?
10 because some of those are not filed perhaps, in
10
A No, ma'am, It's in Los Angeles 90048.
11 order to get permission from everybody to release
11
Q Are we in Beverly Hills because your home
12 that kind of a list.
12 is close to this court reporting office?
13
Q For the cases where you hadn't been
13
A We are here because it's close to my
14 officially identified, for example?
14 office. It's five minutes from my office.
15
A Or -- that reason or maybe there are some
15
Q Is this the closest one to your office?
16 other reasons also.
16
A The closest one what?
17
Q Now, in terms of the old federal court
17
Q The closest court reporting firm.
18
lists,
I know you've brought them and produced them
18
A I don't know.
19 in some depoSitions. Did you bring one today?
19
Q You have done a lot of depositions here;
20
A No.
20 true?
21
A I have, yes.
21
Q Can you produce one to us, the latest one
22 you have?
22
Q Hundreds?
23
A I don't think hundreds, no.
23
A' probably could get that for you, yes.
24
Q And your office is in L.A. as opposed to
24
Q When was that prepared? Do you know what
25 Beverly Hills?
25 year it was?

1 understand that. But this is a lot more spacious

2 and roomy and this Is, I think, a pretty nice place.
3 We have cookies.
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1
A I think '06. I believe '06. It could be
2 later, but I think '06.
3
Q One of the items, in fact, we asked for in
4 Exhibit A (k) was a list of all the cases for the
5 last four years, like a federal court list, but you
6 are saying you don't have a current one?
7
A With me, no, ma'am.
8
Q But do you have a current one that you
9 could produce to us, listing all of the cases in
10 which you've testified at trial or deposition for
11 the last four years?
12
A I would presume there is one at the office,
13 yes.
14
Q And if you could just prepare that vitae,
15 send that to Mr. Trask and he can send that to us.
16
A Yes, ma'am.
17
Q Do you keep transcripts of your trial or
18 deposition testimony? That's another item we asked
19for in (n) of Exhibit A.
20
A I do not. Once a case is done, it's gone.
21
Q And we also asked, in (I), "Any brochures,
22 advertisements, resumes or other promotional
23 material created or used by you in connection with
24 your litigation consulting work.M
25
Do you do any such advertising?

1 BY MS. COHEN:
Q What did you speak on? What was your
3 topic?
4
A I think the topic was just a general
5 lecture on chest pain, a workup of chest pain.
6
Q Was it the annual national meeting, or was
7 it a Califomia meeting, or what?
8
A It was actually in Boston and I don't
9 remember whether It was New England or East Coast or
10 National. I'm not sure.
11
Q Which plaintiff's attorney invited you to
12 speak at this group of plaintiffs' lawyers
13 convention?
14
A I believe it was Jim Leonard.
15
Q Where does Jim Leonard practice, do you
16 know?
17
A Phoenix.
18
Q You have done a lot of cases in Phoenix;
19 right?
20
A Quite a few.
21
Q It seems like that's the state where you
22 have done the majority of your litigation consulting
23 work. Do I have that right or -24
A I don't know If that's the case. I haven't
25 done a count comparison. There are quite a few
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1
A No.
2
Q Does your name appear on any lists -- any
3 expert witness lists?
4
A Not to my knowledge.
5
Q You mentioned before that you do not
6 keep -- you do not list your presentations on your
7 Curriculum Vitae. We've talked about that already.
8
You have spoken to groups of lawyers on
9 occasion. haven't you?
10
A I have, yes.
11
Q And how often have you done that?
12
A I have probably done it, in 30 years. maybe
13 four times.
14
Q Was that recently or in the past?
15
A I think it was -- the last time was three
16 or four years ago.
17
Q Which group did you speak at?
18
A I think it was the ATLA.
19
Q When it was ATLA, not the Justice League,
20 or whatever they are called now? They have changed
21 their name; right?
22
MR. TRASK: American Association for
23 Justice. I think that's what it is now.
24
THE WITNESS: I have no idea. I wasn't
25 notified of the name change.

2

1 cases from Arizona.
2
Q Is there any state in which you have not
3 done expert work?
4
A South Carolina. Do you have a list of the
5 states? I need that, actually, to answer the
6 question, I'm serious. It's hard to state where you
7 have not been.
8
Q We may come back to that later, but just to
9 move along -10
A I mean, there are a lot of states I have
11 testified in and there are quite a few I haven't
12 testified in, so I don't know.
13
Q In terms of the materials you brought here,
14 just to go through those quickly, we have a stack of
15 depositions here, and it looks like you have read
16 all three of Dr. Gandy's depositions; is that true?
17
A Yes, ma'am.
18
Q And you have put tabs and made notes on
19 them; correct?
20
A Yes.
21
MS. COHEN: I am going to mark them as
22 Exhibit 6. We can get copies of them with your
23 notes.
24
(Deposition Exhibit 6 marked.)
25 BY MS. COHEN:

38

GRADILLAS COURT REPORTERS
(310) 859-6677

513

Jay Schapira 7/112008
1
Q If you will confirm that that's Exhibit 6
2 and that's what that contains.
3
A Yes. I think you may have found some other
4 copies of Dr. Gandy's depos in there as well. There
5 may be duplicates.
6
MS. COHEN: In addition, you have
7 Dr. Frohwein's deposition, which I'll mark as
8 Exhibit 7.
9
(Deposition Exhibit 7 marked.)
10 BY MS. COHEN:
11
Q You also read Dr. Frohwein's deposition;
12 true?
13
A Yes.
14
Q You understand that Dr. Frohwein is not
15 named as a defendant in this lawsuit?
16
A He is not named by name. He is named as a
17 member of Atlanta Cardiology Group.
Q He's not named in the caption.
18
19
A That's correct.
20
Q Atlanta Cardiology Group is named, but not
21 Dr. Frohweln; right?
22
A Correct.
23
Q You have also read Dr. McLeod's deposition;
24 true?
25
A Yes.

1
Q I can help you along. He is the expert
2 anestheSiologist for the plaintiff.
3
A Right. No, ma'am, I don't know him.
4
Q You don't think you and Dr. Patton have
5 been co-experts before in other cases?
6
A Ms. Cohen, not that I recall. I mean, I do
7 know some Pattons, but I don't think I know of an
8 anesthesiologist Patton.
9
Q Rochelle Nalls, do you know who she is?
10
A Yes, ma'am. I believe that's Ms. Bowie's
11 daughter.
12
Q Dr. Blond, do you know who he is?
13
A Yes, ma'am, he's an expert in the case.
14 He's a nephrologist.
15
Q He's the plaintiffs' nephrologist; right?
16
A Yes, ma'am.
Q Dr. Gandy duplicate copies of the
17
18 depositions are also in your stack?
19
A Yes.
20
Q Okay. And we have a copy of the Bowie -21 it says "cath." I assume that's the September 9th,
222002, catheterization procedure?
.
23
A Yes.
24
Q And you reviewed that?
25
A Yes.

4\
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1
Q Natalie Tochilin? I may be saying that
2 name wrong.
3
A Yes.
4
Q Dr. Handelsman?
5
A Yes, ma'am.
Q Nurse Constance Dillon?
6
7
A Yes, ma'am.
8
Q Karen Brown?
9
A Yes.
10
Q You read Ms. Bowie's deposition?
11
A Yes, ma'am.
12
Q Dr. Murphy's deposition?
13
A Yes, ma'am.
14
Q Dr. Patton?
15
A Yes.
16
Q Now, do you know Dr. Patton?
17
A I don't believe so.
18
Q Have you ever encountered him before in a
19 case?
20
A No, ma'am.
21
Q Do you know what role he plays in this
22 case?
23
A May I see the depo for one second -24
Q Sure.
25
A --let me see if I can remember.

1
Q When did you first get a look at this, do
2 you know?
3
A We'd have to check the transmittal list and
4 see when it was sent. I don't remember. I had seen
5 it a long time ago and I looked at it again recently
6 in preparation.
7
Q When you say "transmittal list, • what are
8 you talking about?
9
A I would assume that someplace we are going
10 to find in the records a list that says, "Dear Jay:
11 Enclosed is a list,· and it would list what came.
12 If we have found it, great. If we haven't, then
13 okay. It came a long time ago.
MS. COHEN: Then there is a DVD, which "1\
14
15 mark as Exhibit 8 so we can attach it and get a
16 copy. It just says "Medical Records."
17
(Deposition Exhibit 8 marked.)
18 BY MS. COHEN:
19
Q Do you know when this one came to you?
20
A I think that that disk was actually given
21 to me when I met with Mr. Trask yesterday.
22
Q Did you look at it?
23
A Actually, I did not.
Q Why did he give it to you yesterday?
24
25
A He just said, "Here's an extra disk. In
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1 case there are any medical records you can't find,
2 you can just find it on here.3
Actually, I looked at the part that has
4 the -- when you open a disk, you open a window that
5 says, like, different folders on the disk and I
6 think I did open that part of it, but I didn't open
7 the folders.
8
Q Did you look at the folders to see if you
9 had, in fact, looked at all the records contained on
10 it before?
11
A Yes, ma'am.
12
Q And had you?
13
A Yes, ma'am.
14 Q You have a folder with a copy of the
15 affidavit in it, which I won't mark because we've
16 already marked the affidavit Okay?
17
A Okay.
18
MS. COHEN: There is a folder that contains
19 all of your various notes, and I'm going to go ahead
20 and mark that as Exhibit 9.
21
(Deposition Exhibit 9 marked.)
22 BY MS. COHEN:
23
Q Again, just for recordkeeping purposes, are
24 these all of the notes that you have made in this
25 case?

1 Literature."
2
Are any of these articles, articles that
3 you pulled and made copies of and put in that folder
4 recently, or did you have these in your pile during
5 the course of your involvement?
6
A These are articles that I got out, I would
7 say, recently. I knew of the older articles before,
8 but I just printed them out rather recently, some of
9 them, just to bring today.
10
I mean, sometimes you read it in your
11 journal and you remember where it is and you
12 remember what it says, but then you need to find it.
13
Q I think what you are saying is, with this
14 deposition taking place today, you felt the need to
15 print the articles to bring with you?
16
A Well, I had a general concept that I was
17 supposed to bring everything with me, and so that's
18 why' did that.
19 Q But had you reviewed those articles
20 previously?
21
A Yes.
22
Q Which ones did you print recently? All of
23 them, is what you are saying?
24
A No. I can tell you which ones -25
Q Tell me.
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1
A Yes, ma'am.
1
A -- some.
2
Q And there are two letters, to be fair, that
2
I printed the first one.
3 are contained in that folder; right?
3
Q Let's just have some kind of description of
4
A Yes, ma'am.
4 what it is.
5
Q And there is a calendar of 2002 in there as
5
A It says, ·Official reprint from UpToDate:
6 well, isn't there?
6 Pathogenesis, clinical features, and diagnosis of
7
A Yes, ma'am.
7 radiocontrast media-induced acute renal failure."
8
Q Did you print that out just so you knew
8
Q You say this is one that you printed for
9 which days were which?
9 purposes of today's deposition?
10
A Yes.
10
A Yes.
11
Q You don't have any other notes floating
11
Q Is there a date on this article?
12 around anywhere?
12
A There is a date where it was printed. It's
13
A Actually, I asked someone to get it for me
13 up at the top, Ms. Cohen. I can't read it upside
14 because they knew where to find it.
14 down. Or maybe it's at the bottom somewhere.
15
Q Okay. It take it you are not a big
15
Q Is this in a peer-reviewed journal? That's
16 computer jock?
16 what I'm asking.
17
A No. That's embarrassing. I am not very
17
A It's from a data service, like a medical
18 textbook online, that our library subscribes to.
18 computer-literate. I'm going to work on that,
19 though.
19 You can go in and use it if you are a staff member.
20
Q I didn't mean that as a criticism.
20
Q So it's a general textbook of information
21
A It's an appropriate one if it was.
21 for you online?
22
(Deposition Exhibit 10 marked.)
22
A Yes, ma'am.
23 BY MS. COHEN:
23
Q This is not a peer-reviewed journal; true?
24
Q Now, I'm handing you what's been marked as 24
A I would say that is correct.
25 Exhibit 10, which is a folder marked "Bowie
25
Q So when we talk about anything that's
46
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1 UpToDate -- or from this service UpToDate, it's not
2 one of these peer-reviewed journal -3
A It is not. I think that's accurate.
4 Excuse me.
5
Q 00 you want to -6
A Maybe in a couple of minutes we can take a
7 break.
8
Q 00 you want -- do you need to take it now?
9
A No, I'm okay.
10
Next is an article from the New England
11 Journal of Medicine.
12
Q Did you print that just recently for
13 purposes of this deposition?
14
A Yes, ma'am.
15
Q This is a general ·Preoperative assessment
16 of patients with known or suspected coronary
17 disease"?
18
A Yes, ma'am.
19
Q And this is a 1995 article, okay.
20
A And here Is just another one from that same
21 source, UpToDate.
22
Q This is the "Diagnosis of acute tubular
23 necrosis and prerenal disease." This is from that
24 non peer-reviewed source; true?
25
A Correct.

1
Q And you gave copies of these to Mr. Trask?
2
A Yes.
3
Q One of them you have a lot of tabs on and
4 one you don't. Should I take that to mean you think
5 that the one with the tabs has more applicability?
6
A No. Somebody took my tabs off and didn't
7 put them back. J think what happened was, I had
8 asked one of the secretaries in the office to send
9 them to -- I don't know if she faxed or scanned or
10 e-mailed them. I don't know how she sent them -- to
11 Mr. Trask and she took the tabs off and she didn't
12 put them back on.
Q You are still a member of the American
13
14 College of Cardiology?
15
A Yes.
16
Q And you've been a member since the
17 beginning of your professional career?
18
A Yes.
Q And these guidelines or standards, you'd
19
20 agree that they do not set the standard of care for
21 practicing physicians; true?
22
A I don't necessarily agree with that, no.
23
Q So is it your position they do set the
24 standard of care?
25
A It depends on the issue at hand.
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1
Q Sometimes, in your opinion, they set the
1
This is an article that -- I don't even
2 know what it's doing in the file, but there it is.
2 standard of care and sometimes they don't. depending
3 on how they fall?
3
Q It's from the American Journal of
4
A You have to take it issue by issue, but
4 Pathology, July of 2000: "The Role of Intracellular
5 sometimes they do establish the standard of care,
5 Calcium Signaling ... "
6 yes, ma'am.
6
You don't think it has much applicability
7
Q And sometimes they do not, is what you are
7 in this case?
8 saying?
8
A Let me just see it back for one second. I
9
A It depends upon the issue. Where they
9 got this -- somebody gave me this article and I -10 address it and where they state speCifically the way
10 left it on my desk and I'm not even sure who. It
11 things are and the way things should be done, they
11 doesn't really mean much to me.
12 do address it, and sometimes they say that they
12
Q Okay. I see next you have two American
13 don't directly address it. So it depends on the
13 College of Cardiology guidelines.
14 issue at hand and how they approach it.
14
A Correct.
15
Q You've been asked about ACC guidelines in
15
Q And had you printed those before recently
16 many depositions in the past; true?
16 or just again recently for purposes of this case -17 A Yes.
17 or this deposition?
18
Q Sometimes you've brought them to
18
A Let me see that again. I have had these
19 depOSitions, sometimes they've been presented to you
19 out before.
20 in depositions; right?
20
Q Did you share these with Mr. Trask for
21
A Yes, ma'am.
21 purposes of this case?
22
22
A Yes, ma'am, I did.
Q And can you recall in prior depositions
23 giving testimony that you did not believe that the
23
Q Did he send to you any articles, either
24 that are in the folder or otherwise?
24 ACC guidelines set the standard of care?
25
A No, ma'am.
25
A I think, Ms. Cohen, it depends upon the
50
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1 issue at hand. There are sometimes when they are -2 they firmly say that something is new or needs
3 further definition and they don't establish it. It
4 depends on the issue at hand.
S
Q So what you are saying is, sometimes they
6 set the standard of care, in your opinion, and
7 sometimes they do not set the standard of care; is
8 that fair?
9
A Right. It's on an issue-by-issue basis.
10
Q And you didn't see any -- even though you
11 have tabbed it and gone through it, you didn't see
12 any spot or any specific reference in either of
13 these guidelines where you believe that Dr. Gandy or
14the Atlanta Cardiology Group deviated from these
15 guidelines, did you?
16
A Yes, I did.
17
Q We'll pull them out and you can show me
18 where you think that happened after we get through
19 this.
20
A Did we have a stapler? Because they are
21 falling apart.
22
Can we take a break right now and I can
23 answer my phone calls?
24
Q And, also, would you mind just calling your
25 office about the billing invoices, if you don't

1 great.
2
We are going to go back to the literature
3 file. But on this guideline, the one that says
4 "American College of Cardiology, Society for Cardiac
5 Angiography and Interventions,' I mean, you would
6 agree that the catheterization that took place on
7 September 9th, 2002, was a diagnostic procedure, not
8 an interventional procedure; true?
9
A Correct.
10 Q So to the extent that this particular
11 guideline that you have handed me applies to
121nterventlonal procedures, it's not applicable to
13 the September 9th, 2002. catheterization, this
14 particular one; right?
15
MR. TRASK: Object to form.
16
THE WITNESS: Yes and no, Ms. Cohen.
17
The way it's organized is that it talks
18 about issues that are common to both, and where it
19 talks about issues that are common to both
20 procedures, it would be relevant.
21 BY MS. COHEN:
22
Q Okay. But I don't know how closely
23 you've -- have you studied these two documents
24 closely lately?
25
A I have looked at them before, yes, ma'am.
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1 mind?
2
A Sure.
3
THE VIDEOGRAPHER: We are going off the
4 record. The time is 2:57 p.m.
5
(Recess taken at 2:57 p.m. to 3:10 p.m.)
6
THE VIDEOGRAPHER: We are gOing back on the
7 record. The time is 3:10 p.m. Please continue.
8 BY MS. COHEN:
9
Q Doctor, on the break did you call your
10 office and ask about the billing records?
11
A You know, I called and the lady who does
12 the billing Is gooo. She comes in very earty and
13 she leaves early.
14 Q Okay. Understood. We'll just get those
15 from you at a later date.
16
Would they include on there a deSCription
17 of the work you did, or is it -- you know, I know
18 different experts do it differently. Do you usually
19 say like three hours, or do you have three hours
20 plus a descliption of what you did?
21
A I usually put in a general description,
22 like a review of records or reading a depo, or
23 whatever it would be.
24 Q Let's just have your agreement to get all
25 of those together from Mr. Trask. That would be

1
Q One of them is pertinent to interventional
2 cardiology procedures and one of them is for
3 noninterventional; true?
4
A No, ma'am.
5
Q You think they apply to both?
6
A Yes, ma'am.
7
Q Let's finish going through the folder in
8 front of you.
9
A Okay. The next paper is called "The Role
10 of the Cardiology Consultant. •
11
Q Is that a document you found online
12 yourself, or did you have somebody find that for
13 you, or what?
14
A I went to the library and found it.
15
Q You went to an actual library?
16
A We have a library at the hospital. It's
17 near the parking lot and by the doctors' lounge, so
18 it's not too inconvenient.
19
Q Cruise by there on the way out?
20
A You almost have to cruise by it. You can't
21 avoid it -22
Q When did you find this article?
23
A -- it helps doctors stay smarter.
24
I think it's within the past few weeks.
25
Q Gearing up for this deposition?
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1
A Yes, ma'am. I think actually I remembered
2 this article from before, years ago, that I think I
3 used it for one of the talks' gave to the fellows,
4 and I went back and found it again.
5
Q This is "The Role of the Cardiology
6 Consultant"; true?
7
A Yes, ma'am. Our fellows go on consult
8 service where patients in the hospital have a
9 cardiology consult requested for them, so our
10 fellows go to do the consultation and then the
11 attending •• me or somebody else •• would then go by
12 and see the patient with them, see the patient, and
13 then discuss the patient with the fellow, and then
14 teach about the patient and formulate plans and make
15 recommendations. So I have used this in the past to
16 teach the fellows.
17
Q Have you had any other medicaillegal cases
18 where the role of the cardiologist as a consultant
19 was an issue in the case?
20
A I would say probably. I can't picture one
21 in mind, but probably so.
Q Have you had any other medicaillegal case
22
23 where it involved the use of a diagnostic
24 catheterization procedure and the claim that that
25 catheterization procedure somehow caused or

1
Q You've given trial testimony to that
2 regard, haven't you?
3
A I think I have, yes, probably so. I can't
4 remember the names of the cases, but I think so.
5
Q We'll get back around to that. Let me just
6 grab "The Role of the Cardiology Consultant" for
7 just a moment.
a A It could be your uncle who wrote that
9 article.
10
Q Another Cohen, Mylan Cohen.
11
Now, this is in Progress in Cardiovascular
12 Diseases. March/April of 1998. Is that a
13 peer-reviewed journal?
14
A I believe that it is peer-reviewed, but I
15 don't know that this article was peer-reviewed. I
16 believe that this was an invited article that was
17 reviewed by the editors, but I think it's more of an
18 educational-type article as opposed to a
19 peer-reviewed, but it is peer-reviewed.
20
Q The journal is peer-reviewed, but you don't
21 think this article was peer-reviewed?
22
A Well, I think it was peer-reviewed.
23 Ms. Cohen. Yes, it's a peer-reviewed journal.
24
Q Is the article peer-reviewed or was it some
25 lesser category?
59
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1 contributed to the outcome?
2
A Yes.
3
Q How often have you had those types of
4 medicaillegal cases?
5
A Those have come up -- I just finished
6 reviewing 15 cases like that for the State of
7 California, the Medical Board of California, so a
8 lot recently.
9
Q Have you had any other cases where you gave
10 an opinion that the dye used in the catheterization
11 procedure played any role in the outcome?
12
A I can't picture one in my mind, but I'm not
13 sure. It's possible.
14
Q You have given a number of depositions _.
15 trial testimony opinions, I should say, in
16 medicaVlegal cases where you've offered the opinion
17 that a catheterization should have been performed
18 but wasn't; right?
19
A Probably so, yes.
20
Q You have given the opinion that
21 catheterization procedures have been indicated and
22 the following or treating cardiologist failed to do
23 one; right?
24
A Probably so, yes. I can't picture any
25 cases in mind, but probably so.

1
A I'm sure that it was peer-reviewed by the
2 editors before they published, that they all
3 reviewed It. I'm sure that they were the peers of
4 Dr. Cohen, who wrote it, and so therefore it's
5 peer-reviewed.
6
Q Why did you a few moments ago say you
7 didn't think it was peer-reviewed?
8
A Because I think that it was an invited
9 article. It wasn't like a presentation of new
10 research that was peei-reviewed as original
11 research. It wasn't peer-reviewed original
12 research, but it's a peer-reviewed review article or
13 educational article. I was trying to make that
14 distinction on the types of peer-reviewed articles.
15
Q Okay. We're almost done with this pile.
16 Is there one more or two more in there?
17
A Yes, ma'am.
Q Tell me what's next.
18
19
A It's called ·Oral acetylcystelne as an
20 adjunct to saline hydration for the prevention of
21 contrast-induced nephropathy following coronary
22 angiography.·
23
Q Can you tell us what that means in lay
24 terms? If you were in court turning to one of the
25 many jurors you faced, how would you describe that?
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1
A I would describe this as, "This is a
2 clinical paper that is peer-reviewed and it is
3 talking about ways to prevent the toxicity of dye -4 heart dye that we use in coronary angiography to
5 prevent toxicity to the kidneys."
6
Q Does that talk about an interventional
7 procedure or a diagnostic procedure?
8
A It talks about procedures where coronary
9 angiography is performed. and coronary angiography
10 is a diagnostic procedure.
11
Q What are the ways to reduce the toxicity?
121 think is the -- 1'm trying to capture the phrase
13 you used. You may have said it differently.
14
A What are the ways to what?
15
Q How did you describe the ways to decrease
16 the risk, perhaps?
17
A Decrease the risk of toxicity. To decrease
18 toxicity, yes, ma'am.
19
Q What are the ways to decrease the risk of
20 neurotoxicity?
21
A It's nephrotoxicity.
22
Q I'm sorry. nephrotoxicity.
23
A They talk about two ways. One is. oral
24 acetylcysteine, which is also known as Mucomyst,
25 M-u-c-o-m-y-s-t. and also adequate saline hydration

1
Q Let me see the paper for a second.
2
You didn't find any appropriate order for
3 that, Is what you are saying?
4
A That is correct.
5
Q Are you taklng the position that Ms. Bowie
6 was not adequately hydrated before her procedure?
7
A That is correct.
S
Q What laboratory support or evidence do you
9 have to show that she was not adequately hydrated?
10
A Well, we find laboratory support in terms
11 of her creatinine went up after her procedure;
12 number two, we find that she develops some
13 hypotension during her orthopedic procedure; and
14 number three, we find that she was certainly told to
15 be NPO -- nothing by mouth -- for preparation on the
16 9th and for preparation on the 10th for her two
17 procedures.
18
She was not kept in the hospital on the 9th
19 with J. V. hydration. I saw nowhere where she was
20 recommended to have copious amounts of oral fluids
21 before her procedure on the 9th or afterwards, and I
22 did not see proper hydration ordered, either orally
23 or intravenously for her. I also saw no ordering of
24 other solutes, like sodium bicarbonate, in order to
25 prevent renal failure and in order to promote
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1 for patients who have chronic renal insufficiency.
2
Q Both of those were done by Dr. Frohwein in
3 this case when he did his procedure; true?
4
A No.
5
Q Which one do you believe was not done?
6
A Neither.
7
Q You think neither was done?
8
A Neither were -- well, first of all, I saw
9 no evidence in the records where proper hydration
10 was done; number two, the Mucomyst course was not
11 completed. It was ordered for the 8th, the 9th, the
1210th, and It was ordered for nine and nine on each
13 day. There were six doses ordered. I didn't see
14 where the last two had been given while at Saint
15 Joe's Hospital. I couldn't find it in the records
16atall.
17
Q Who was supposed to give that?
18
A Well, that was to be initially ordered by
19 the doctor who did the procedure and by the doctor
20 who ordered the procedure and signed the plan for
21 the angiogram, that is, Dr. Gandy and Dr. Frohwein.
22
Q And you saw that that was ordered
23 appropriately?
24
A No, ma'am, it was not ordered at Saint
25 Joe's.

1 adequate hydration.
2
Q I have the article over here, so I'll
3 certainly hand it to you if you need to look at it.
4 This is from the European Heart Journal in 2004, two
5 years after the time frame we are talking about;
6 true?
7
A Yes, ma'am.
8
Q Is the European Heart Journal an
9 authoritative journal In the United States?
10
A I don't understand your question. I can
11 tell you why, if you'd like.
12
Q Okay. Are you an expert who agrees that
13 things are authoritative or are you an expert who
14 says there is nothing that's authoritative? Which
15 way do you fall on that spectrum?
16
MR. TRASK: Object to the form.
17
THE WITNESS: I don't fall In either
18 extreme of your spectrum. I fall in the reasonable
19 portion of your spectrum.
20 BY MS. COHEN:
21
Q Which is some are authoritative and some
22 are not?
23
A That's correct.
24
Q Just like the guidelines we talked about,
25 it depends on an Individual assessment; true?
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1
A Well, it depends upon what they are talking
2 about. First of all, the European Heart Journal is
3 a good journal. Is everything in there
4 authoritative? No. Are some things? Yes. Is
5 everything right in there? No. Are some things
6 wrong? Yes.
7
And as far as whether it's published in
8 Europe or in the United States, I think -- it's
9 talking about patients who are similar to those
10 found in the United States, I think is applicable.
11 It's certainly a respected journal that has peer
12 review.
13
Q Do you subscribe to it?
14
A No, ma'am, the hospital does.
15
Q The hospital subscribes to this, you didn't
16 have to go online to find this?
17
A No, ma'am. J had to go to the library, but
18 they have it there. If you go to the library, you
19 can use their subscription.
20
Q Mucomyst, how do you say the medical term
21 for that?
22
A Acetylcysteine.
23
Q Okay. Can I just call it Mucomyst
24
A Yes.
25
Q
for purposes of our questioning?

10 was based on the article, but I think you were just
11 answering based on your opinion, that there are two
12 modes or two methods to reduce the risk of
13 contrast-induced nephropathy. True?
14
A It's more than two, but two of them are.
15
Q Is there anything in this article that
16 states that based on the randomized controlled
17 trial, that those two, in fact, reduce the risk?
18
MR. TRASK: Object to form.
19 BY MS. COHEN:
20
Q I'll admit, I've Just looked at that for
21 ten seconds. You've had it a lot longer than I do.
22 But I don't see anything in it that supports that
23 thesis, do you?
24
A Okay. What this talks about is the
25 question --I think hydration is the most studied.

65

67

00

0-

1 that both of the items you mentioned before --

2 proper hydration and Mucomyst -- reduce the risk of
3 contrast-induced nephropathy following coronary
4 angiography based on the trial results; true?

5
MR. TRASK: Object to form.
6
THE WITNESS: I'm sorry, I still didn't
7 follow the question.
8 BY MS. COHEN:
9
Q You gave me an answer before that I thought

1
A Yes.
2
Q This article -- actually, the conclusion of
3 this article is somewhat different than what you
4 said a moment ago, I think. Maybe I just misheard
5 it. This says that, ·Our findings do not support
6 routine prophylactic administration of Mucomyst";
7 true?
8
A That is right.
Q That's the ultimate -- and that appears at
9
10 the end of the discussion as well?
11
A That's exactly right.
12
Q Is there anything in this that says both
13 the Mucomyst and the proper hydration are supported
14 by this randomized controlled trial in terms of
15 reducing the risk?
16
MR. TRASK: Object to form.
17 BY MS. COHEN:
18
Q Do you want me to rephrase that question?
19
A I didn't really understand your question.
20
Q I don't think I did either. let me try
21 that again.
22
This was a randomized controlled trial in
23 review of the current literature in 2004 in the
24 European Heart Journal, as we said; true?
25
Now, there is nothing in this that says

1 most proven way to prevent contrast-induced
2 nephrotoxicity.
3
The question that these scientists looked
4 at, by reviewing articles written long before this
5 was published -- and you can go back and look since
6 this Is a review and also a randomized controJled
7 trial -- is that their question was, Well, does
8 Mucomyst add anything to just good saline hydration?
9 In other words, does it really independently reduce
10 risk?
11
And so these doctors studied that question,
12 and they found that Mucomyst did not add any
13 additional protection to just good hydration.
14
Q And that's the only point that is proven by
15 that article; true?
16
A That is -- well, they talk about ·Some
17 studies have shown Mucomyst does add protection;
18 some studies have shown Mucomyst does not add
19 protection.· And there Is articles we can find that
20 shows that Mucomyst works.
21
The point is -- my point is, I mean,
22 getting back -- here you go.
23
Q Thank you.
24
A Sure.
25
- and that is, to look at Mucomyst and
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1 say, Gee, is that, all by itself, just wonderful and
1 angiography.
2 protects the patient and adequate to protect the
Q Does that conclude all of the articles that
2
3 patient? And the answer is no, it's not. Does it
3 you have brought with you today?
4 add anything to hydration? Some people say no.
4
A Yes, ma'am.
5
So the key is, hydration before, during,
5
Q Let me go ahead and put those back in your
6 and after and for several days thereafter without
6 folder, which I think I've already marked as an
7 anything Intervening to already further insult the
7 exhibit.
8 kidneys, which have just been insulted in a renally
8
Then -- I think we said off the record, but
9 insufficient patient who has just received contrast.
9 I'll say it again, that we do want copies in color
10 Does Mucomyst wipe all that out and say it's fi ne to
10 with the tabs of everything we've marked.
11 go ahead and do what happened to Ms. Bowie? No, It 11
Just a few more to go through the pile
12 doesn't.
12 here. We are not going to mark all of these. But
13
Q And the only point I'm trying to make is,
13 it looks like you have looked at the Saint Joseph's
14 in terms of what you brought here today and what
14 Hospital records as well; true?
15 opinions it supports, there is nothing in this
15
A Yes, ma'am.
16 article that states that based on this randomized
16
Q And Dr. Rogers' records?
17 controlled trial, that the use of Mucomyst and
17
A Yes, ma'am.
18 hydration reduce the risk of nephrotoxicity?
18
Q You have, as a separate document, the
19
MR. TRASK: Object to form.
19 catheterization report with a screen shot, or
20
THE WITNESS: I think that's not true.
20 whatever we call that; true?
21 BY MS. COHEN:
21
A Screen shot -- what's a screen shot?
22
Q Show me where in the article it does.
22
Q What do you call that? Is that not a
23
A If you look on page 218, I'll just read
23 screen shot of the computer?
24 from the article. "Therefore, routine saline
24
A I'm not very computer-literate, so let me
25 hydration should continue to be the mainstay of
25 take a look there. Okay, I guess. Whatever.
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1 therapy for the prevention of contrast-induced
2 nephropathy in most CHD patients· -- coronary heart
3 disease patients -- ·with renal insufficiency
4 undergoing coronary angiography.·
5
Q Does this article talk at all about amounts
6 of dye used -7
A Yes, ma'am.
Q -- in this article?
8
9
A Yes, ma'am.
10
Q I won't take the time now. I'll look at it
11 on a break and we'll come back to that.
12
What's the last article you have in your
13 file?
14
A Yes, ma'am. This is called "A randomized
15 controlled trial of N-acetylcysteine to prevent
16 contrast nephropathy in cardiac angiography.·
Q We are talking about the Mucomyst again?
17
18
A Yes, ma'am.
19
Q What's the date on that article?
20
A The date that this was published -- was
21 accepted for publication July 15th, 2002.
22
Q What's the thesis or conclusion of that
23 article?
24
A That N-acetylcysteine was not effective for
25 the prevention of contrast nephropathy after cardiac

1
Q And you have the Atlanta Cardiology Group
2 records?
3
A Yes, ma'am.
4
Q And then, finally, you have the Family
5 Practice Associate records; true?
6
A Yes.
7
MS. COHEN: I'm going to just mark this
8 last stack, not all of the Saint Joseph's Hospital,
9 as Exhibit 11.
10
(Deposition Exhibit 11 marked.)
11 BY MS. COHEN:
12
Q If you need to see anything while we talk
13 further today, just let us know. All right?
14
A Yes, ma'am.
Q Have you at any time in this case consulted
15
16 with or looked at any other literature that you
17 believe supports your opinion or have you brought
18 everything with you?
19
A I'm sure there is other literature that
20 does support my opinion, but I just brought these
21 very few examples.
22
Q That really wasn't my question, and it's an
23 important question, so I want to be clear on this.
24
Have you looked at any other articles -25 specific articles that you can cite to us today that
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1 you believe support your opinion?
A I have not brought any articles today.
3 There are other articles that exist that do support
4 my opinion. I did not bring an exhaustive load of
5 articles along those lines.
6
Q Did you read any of them? I know you think
7 they are out there, but have you read any other
8 specific articles that support your opinion?
9
A Yes.
10
Q Where are they?
11
A Probably in the library.
12
Q You were asked by notice - an official
13 notice of deposition today to bring anything that
14 supported your opinion, and what you brought we've
15 marked as Exhibit 10.
16
MR. TRASK: Which section are you referring
17 to?
18
MS. COH EN: "The results of all research
19 done by you or for you relative to the case.·
20
MR. TRASK: Let me just object. I think
21 the question -22
MS. COHEN: It doesn't matter. He wasn't
23 sent the notice anyway, so he could hardly respond
24 to it.
25
MR. TRASK: Just for the record, I did send

A No.
Q You don't think you've given that testimony
3 at any time?
4
A I don't think so.
5
Q Okay. How many depositions do you give a
6 year?
7
A It varies by year. I think altogether lIve
8 given close to 300.
9
Q How many a year? What's your basic clip of
10 depositions? How often do you give them?
11
A I would sayan average of eight to ten a
12 year averaged over 30 years. Of course, there is
13 highs and lows in there.
14 Q This is not a new procedure, you know what
15 happens in deposition; right?
16
A Well, it's my first time with you,
17 Ms. Cohen, so it could be something different.
18 Q Not so far; right? Pretty ordinary; right?
19 A Not really. Not at all.
20
Q But you're comfortable with this procedure
21 in deposition; true?
22
A Well, no, it's not real comfortable. I
23 mean, I hope I understand what I'm supposed to do.
24
Q And you know it's our chance to take your
25 testimony and find out what your opinions are so
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1 his assistant that notice. But I think the way I'm
2 understanding this, he knows the research because
3 he's reviewed it on other .4
MS. COHEN: Well, he didn't say that, Tom.
S I'll object to your commentary.
6
MR. TRASK: That's fine. I don't want to
7 do a speaking objection thing. I just think that's
8 where the confuSion is.
9
Is your question and is what's on the
10 notice requesting him to bring specifically research
11 that he's done related to this case, or are you
12 asking him if there Is research out there that he
13 knows about?
14
I think that's -15
MS. COHEN: I'll reask the question.
16
MR. TRASK: -- where the confusion is.
17 BY MS. COHEN:
18
Q Doctor, how many depositions have you been
19in?
20
A A lot. Over 200.
21
Q Well, over 200 is your testimony today?
22
A Yes. Close to 300 maybe.
23
Q Okay. That had jumped up a hundred. But I
24 have seen depoSitions where you have said over SOO,
25 haven't you?

10 that I thought would be helpful and be illustrative.
11 I didn't try to exhaustively bring every article
12 that's out there that would support or address the
13 care in this case, no, ma'am.
14
Q Sitting here today, you cannot identity for
15 us, either looking at notes, looking at anything, or
16 by memory, the names of any other literature; true?
17
A Not true.
18
Q Okay. Go ahead and Identify for us the
19 literature, then, that supports your opinions.
20
A Okay. Let me think a second.
21
I think if we look at the literature, for
22 example, that -- I haven't looked at them In some
23 time -- but textbooks by -- let me see if I remember
24 the authors. There are textbooks out there in
25 angiography and interventional cardiology that have
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1 that we can get ready for trial; right?
2
A Yes.
3
Q And in terms of Exhibit 10, which contains
4 a number of articles, what you did is, you even

5 recently tried to pull articles that you thought
6 were supportive of your opinions in this case and
7 the plaintiffs' side of this case and bring them

8 today to the deposition for us to have?
9
A Not exhaustively. I brought a few things
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1 chapters on contrast nephrotoxicity, and I believe
2 that those would be supportive of my position in
3 this case with regard to ways to prevent and ways to
4 treat patients to prevent contrast nephrotoxicity.
5
Q Can you remember the names of any authors
6 or editors or the names _. the official names of any
7 textbooks?
8
A Yes. I think one would be Bairn, B-a-i-m.
9 Another one would be Ellis, E-I-I-i-s.
I think also, Ms. Cohen, if we look at the
10
11 articles I brought for you from the American College
12 of Cardiology and the American Heart Association, I
13 think that they would list the references from which
14 they drew their guidelines. So those would be other
15 articles that you could look at, and I can show you
16 those right now, if you would like to see them.
17
Q Have you read them all?
18
A I have at some time. I didn't read them
19 specifically for this, but I have in the past.
20 Because, as you know, these articles that I brought
21 to you, some of them are very old. They are 2002,
22 so they are six years old.
Q Have you read any of the articles for this
23
24 case?
25
A I have what I brought for you today. I

1 experts?
2
MR. TRASK: Object to form.
3 BY MS. COHEN:
4
Q Is that what you are saying?
5
A Well, ma'am, I don't know what your
6 experts' opinions are, so I would have no idea.
7
Q Is it your opinion -8
A I don't know that we are opposed at all.
9
Q I can assure you, you'll be opposed.
10
A You don't even know my opinions yet.
11
Q Well, they are in the affidavit, so I think
121 know where you are headed.
13
A They are not all there.
14
Q In the ACC guidelines that you have there,
15 you believe that if we pull the references, they
16 will support your opinions?
17
MR. TRASK: Object to form.
THE WITNESS: If we pull the appropriate
18
19 references, I believe that they will.
20
The appropriate references, Ms. Cohen, are
21 those that deal with the issues at hand in this
22 case. "The issues at hand- being contrast
23 nephrotoxicity and the use of methods to prevent
24 that and how to treat the patient with appropriate
25 hydration. Yes, I do.
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1 haven't read them specifically for this case, the

7 maybe the references.·
8
A Well, no. You asked me two questions. You
9 said what supports my opinions in this case versus
10 what have I reviewed specifically for this case.
11 Two different questions in my mind.
12
Q Okay. So what have you reviewed
13 specifically for this case?
14
A What I have shown you.
15
Q In terms of what you believe supports your
16 opinions, the only other things you can tell me are
17 the two textbooks you've named on angiography; true?
18
A Yes.
19
Q And then also perhaps the references In the
20 ACC guidelines that we've marked as exhibits?
21
A I don't know that I used the word
22 "perhaps,· but I believe those do, yes.
23
Q So you are saying for certain if we pull
24 those references in the ACC guidelines, they will
25 support your opinions In this case as opposed to our

1
If you'd like, I can go through those
2 references with you right now and pOint them out to
3 you.
4 BY MS. COHEN:
5
Q We'll do that at the end. You can circle
6 them for us and we'll have them marked.
7
Now, contrast nephrotoxiCity, how many
8 patients have you treated where they've developed
9 contrast nephrotoxicity?
10
A Over what period oftime?
11
Q Your whole career. Lers just take it
12 broadly.
13
A I think that I see significant contrast
14 nephrotoxiCity, I would say, between three to six
15times a year.
Q Your patients?
16
17 A No, just in general. They are not all my
18 patients. But, I mean, we -- I mean the cath lab
19 sees them -- review all the cases. Of my patients,
20 probably once or twice a year.
21
Q And that's following one of your
22 procedures?
23
A Yes, ma'am, to a degree. I mean, not to
24 the degree of going on chronic dialysis. That's
25 rare. If you mean to the degree that Ms. Bowie had,
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2 references, but I have read them in the past.
Q That wasn't my question.
3

4

My question to you is, what other sources

5 can you cite to us by name that support your
6 opinions in this case? And you've said, "Well,

GRADll.LAS COURT REPORTERS
(310) 859-6677

523

Jay Schapira 7/112008
1 I don't think I've ever had a patient like that,

1
Q There are what are called complications
2 from medical procedures. That's just a very general
3
Q Let's put aside what you describe as "that
3 term that you are aware of; right?
4
A Right.
4 degree."
5
Contrast nephrotoxicity In your patients,
5
Q And nephrotoxicity - contrast
6 you see that one to two times a year?
6 nephrotoxicity is one of those?
7
A Yes, ma'am.
7 A Yes.
8
Q In your personal patients?
8
Q Now, you are here as a cardiology expert
9
A Yes.
9 for the plaintiffs; true?
10
Q And thafs following a procedure that you
10
A Correct.
11 have performed. A catheterization procedure or some 11
Q Your focus is on cardiology standard of
12 other procedure?
12 care opinions related to my two named defendants,
13
A Well, an interventional procedure and
13 Dr. Gandy and the Atlanta Cardiology Group?
14 angiography.
14
A That's part of why I'm here.
15
Q When you use "angiography,· do you mean
Q You are not an expert on renal failure;
15
16 angiography synonymously with diagnostic
16true?
17 catheterization?
17
A Correct.
Q You'd defer to nephrologists who treat
18
18
A Yes.
19
Q You are using those terms interchangeably,
19 those patients with renal failure regularly?
20 just for purposes of the deposition?
20
A My general practice, yes.
21
A Yes.
21
MR. TRASK: Just to the extent that -I'll
22
Q Angiography -- so you've had what? 60
22 object to the form to the extent that I don't know
23 patients -- you've been practicing 30 years; Is that
23 that he's familiar with what's required to be an
24 right?
24 expert on renal failure, just for the record.
25 BY MS. COHEN:
25
A Yes.

2 ma'am.
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1
Q You've had some-60 patients who, after
2 angiography performed at your hands, developed
3 contrast nephrotoxicity?
4
A I would say that's probably about right.
5
Q Were you negligent in any of those 60
6 cases?
7
A No.
8
Q And you took precautions to try to prevent
9 contrast nephrotoxicity, but yet it developed; true?
10
A Correct.
11
Q That's a known and recognized complication
12 of angiography?
13
MR. TRASK; Object to form.
14
THE WITNESS: It is in that it can happen
15 both with and without negligence. Yes, ma'am.
16 BY MS. COHEN:
17
Q Like many things in medicine; true?
18
MR. TRASK: Object to form.
MS. COHEN: What's wrong with that form,
19
20 Tom?
21
MR. TRASK: It's just a little broad.
MS. COHEN: Okay.
22
23
THE WITNESS: I would say like many things
24 in life, yes.
25 BY MS. COHEN:

1
Q Before I get back to my questions that I
2 had in mind, while I'm off on the side for a moment,
3 how many times has your expert opinion been
4 stricken -- I should say struck or stricken or
5 excluded in a case?
6
A What do you mean by ·struck or stricken or
7 excluded"?
8
Q Fair enough. Do you know what a Daubert
9 motion is? You've read that tenn, haven't you?
10 A I'm not sure I do. I've heard that tenn.
11 I'm not sure I understand the definition.
12
Q How many times have you been involved in a
13 case as an expert witness for one side or the other
14 and you've been made aware that the other side moved
15 to exclude your opinions so that you could not
16 either testify at all or you could not offer certain
17 opinions?
18
A Oh, they -- that's pretty much a hundred
19 percent of the time. I mean, people try to keep me
20 from testifying about this or that or the other. I
21 mean, that's part of the game. I'm sure you will.
22
I mean, they don't - for example,
23 Dr. Schapira Is the cardiology, he shouldn't speak
24 about nephrology or he shouldn't speak about
25 neurosurgery or he shouldn't render an opinion about
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1 the standard of care for a podiatrist in a case, and
2 so that's always - I mean, my testimony is always
3 limited.
4
Sometimes I'm limited by the fact that
5 there may be two cardiologists on a case, and so I'm
6 asked not to testify due to the fact that, you know,
7 I would testify about one portion of cardiology,
8 another cardiologist about another portion, where
9 there may be arrhythmias involved, interventional
10 involved, and heart failure involved.
11
Q Have you had to go and show up in court and
12 participate in a hearing where the judge assessed
13 whether you were qualified to give a certain
14 opinion? Has that ever happened? A Daubert hearing
15 or sometimes it's called something else in a _.
16 depending on the jurisdiction.
17 A I've been -- with regard to science and
18 medicine, no. I've been asked by a judge In the
19 past what's my experience.
20
"Jay, do you do interventions?"
21
"Yes."
22
"Do you do heart surgery?"
23
"No."
24
MDo you do pacemakers?"
25
"No."

1
Q Gastroenterology?
2
A Well, gastroenterology is internal medicine
3 and that kind of borders on _. because I am an
4 internist, so that's not a good example.
5
Q You are not a gastroenterologist, are you?
6
A No, ma'am. I'm an internist and so are
7 gastroenterologists, so we have an overlap.
Q You wouldn't go to a gastroenterologist to
8
9 treat a heart condition, would you?
10
A Myself?
11
Q Yes.
12
A I would hope not.
13 Q You wouldn't refer a patient to a
14 gastroenterologist for a heart condition, would you?
15
For example, in another state you need to
16 refer a loved one for a heart condition. You
17 wouldn't send them to a gastroenterologist, would
18you?
19 A Well, ma'am, no. But if somebody had
20 abdominal pain that seemed to be gastroenterology
21 and, in fact, it turned out to be a cardiac
22 manifestation, but the pain was in the abdomen, that
23 patient could easily be sent to a
24 gastroenterologist, in which case the
25 gastroenterologist would be on alert, of course,
87
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1
You know, permanent pacemakers and
2 defibrillators.
3
"No."
4
So they 'would try to get an idea about what
5 I did to know what my area was so that they could
6 demarcate between which expert testified on which
7 topic so that they could have one expert per topic,
8 one topic per expert.
9
Q Has your opinion ever been excluded?
10 You've wanted to give an opinion and the judge has
11 ruled that you can't give it.
12
A The Judge has said, "This is your territory
13 over here, Schapira. This expert is going to
14 testify over there." And they would demarcate it
15 that way, yes, that happens.
16
Q Have you ever been in a case where it has
17 been ruled you can only give cardiology standard of
18 care opinions and nothing else?
19
A I believe that when I'm testifying as the
20 cardiologist, I've been told to stick to cardiology
21 and leave the neurosurgery to the neurosurgeon, yes.
22
Q You use neurosurgery as an example. But
23 you mean any specialty other than cardiology?
24
A Yes, ma'am. For example, it could have
25 been podiatry, it could have been --

1 knowing that abdominal pain could be a cardiac
2 situation, and then correct that referral or take
3 care of it themselves, whatever was appropriate.
4
Q Just to finish my example, you do not hold
5 yourself out to the world as a gastroenterology
6 expert; true?
7
A I am not a gastroenterologist, yes, ma'am,
8 that is absolutely true. I don't do colonoscopies,
9 I don't do upper GI endoscopies, that is correct.
10
Q You have not lectured or published or
11 studied or done any. you know. prospective or any
12 other kind of studies on contrast nephrotoxicity,
13 have you?
14
A Years ago one of my fellows talks was about
15 contrast nephrotoxicity, but we are going back 25
16 years.
17
Q So you'd agree with my statement that you
18 have not lectured, published. presented, studied,
19 researched on contrast nephrotoxicity; true?
20
MR. TRASK: Object to form.
21
THE WITNESS: No.
22
You mean by "research,· primary bench
23 research?
24 BY MS. COHEN:
25
Q Sure.
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1
A No, I have not. I have spoken to the
2 fellows about it years ago.
3
Q 25 years ago; true?
4
A Yes; correct.
5
Q And there are people -- we've seen a couple
6 of articles you've referred to. I mean, there are
7 people out there who are the gurus in contrast
8 nephrotoxicity who are writing about it, studying
9 about it, running controlled studies on it; true?
10
A There are people who are spending time
11 researching the topic, yes, that's true.
12
Q It's been in the news what -- would you
13 agree it's been in the news in an increasing amount
14 in the last decade?
15
Do you want me to rephrase that?
16
A I don't understand "in the news." I
17 haven't seen it on CNN yet.
18
Q Isn't there even litigation against the
19 companies -20
A CNN: Contrast nephrotoxicity. Never mind.
21
Q Very good.
22
Isn't there even litigation against
23 companies that make certain contrast related to
24 nephrotoxicity?
25
A I'm not aware of any such litigation.

1
Q And it lists you as a cardiologist; true?
2
A I have no idea. I've never looked it up.
3
Q Well, that's fine.
4
You are not an anesthesiology expert; true?
5
A Correct.
6
Q You are not an orthopedic surgery expert;
7 true?
8
A Correct.
Q You said before that in this case, you were
9
10 going to talk about the cardiology standard of care
11 and perhaps something else.
12
How would you describe what other topic you
13 may cover in this case if you are allowed?
14
A If you don't exclude me, okay.
15
Q Well, really, the judge would make that
16 determination. I would like to, but -17
A I understand. Thank you.
18
Q -- but I would like to make the
19 determination.
20
A I see.
21
Causation -22
Q And you've given causation -23
A -- and, to some degree, life expectancy
24 with regard to the cardiac situation.
25
Q Let me just jump to that first.
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1 There may be. I don't know.
2
Q Do you attend the ACC and AHA meetings
3 yearly?
4
A Yes, ma'am.
Q There are people who present on this topic
5
6 on occasion?
7
A There probably are.
Q You are not one of those people; true?
8
9
A I do not present, no.
10
Q You are not a toxicology expert; true?
11
A I'm not a board-certified toxicologist.
12
Q You are not a pharmacology expert; true?
13
A I think that I certainly have expertise
14 about the pharmacology and toxicity of the
15 medications and agents that I use.
16
Q Do you hold yourself out as a
17 pharmacologist?
18
A That's not my specialty, no, ma'am.
19
Q If we went to any of your website
20 information or your database information, it would
21 not list you as a pharmacologist; true?
22
A I don't have a website.
23
Q Well, Cedars-Sinai, where you work, has a
24 website; right?
25
A They do.

1
You've been in enough cases to know-2 medical malpractice cases to know there are
3 basically three elements the plaintiff must prove:
4 Negligence, causation, damages. Is that what you
5 are kind of alluding to or -6
A I'm not that legal, but that sounds right.
7 Okay.
8
Q When you talk about "life expectancy,"
9 that, at least to the attomeys in the room, that
10 falls into the damages section.
11
When you said "life expectancy related to
12 cardiac, I do you mean life expectancy related to her
13 cardiac issues specifically?
14
A Yes, ma'am.
15
Q I'm just trying to follow that.
16
This is a lady who, before she had her hip
17 replacement surgery in September of 2002, had
18 significant comorbidities; true?
19
A Not exactly, Ms. Cohen. She did have high
20 cholesterol. she did have high blood pressure. I
21 would say she was slightly overweight, at
22 five-seven, 160 plus/minus.
23
Q 160? She was 260. Okay. I must have read
24 something wrong.
25
Go ahead. We can look that up easily.
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1
A Okay. I think she's about 160 pounds and
2 she's about five-foot-seven. And Ms. Bowie, though,
3 you would expect for a patient like that, if the
4 comorbidities were contributing to a disease state,
5 for her to have dysfunction of her heart, a low
6 ejection fraction, heart failure, or coronary artery
7 disease, none of which she had.
8
So despite the things that she did have, in
9 terms of risk factors, she was one of these
10 fortunate patients who had a very good-looking
11 cardiac profile with regard to no coronary disease,
12 a normal ejection fraction, and so a good cardiac
13 prognosis.
14
Q What's the normal ejection fraction range?
15
A Usually above -- 50 or 55 percent and up.
16
Q So if she had anything lower than that,
17 that would be an abnormal ejection fraction; true?
18
A Before she became affected by the morbidity
19 of the malpractice, yes. And it was 65 percent.
20
Q Just to go through, she had hypertenSion.
21 You'd agree with that; true?
22
A Yes, ma'am.
23
Q Hyperlipidemia; true?
24
A Yes.
25
Q High cholesterol; true?

1 some cases where you think -- where you try to give
2 neurology opinions? Is that why you didn't want to
3 admit to that?
4
A No, ma'am, not at all. But you know what?
5 If you asked me to read a scan and the scan says MRI
6 normal and the MRI does not show a stroke, I'm not
7 disqualified from reading that and interpreting that
8 scan to a patient -- which I do every day In my
9 practice -- that says your MRllooks fine of your
10 brain and you have not had a stroke. That does not
11 require a neurology expert.
12
So if that's what you meant by that
13 couldn't be talked about, I just want to be clear
14 there are some things I can talk about
15 neurologically and that's one of them.
16
But am I gOing to - am I a neurology
17 expert? No, I'm not and I'm not going to come to
18 court as a neurology expert. But do I see patients
19 and tell them what their MRI shows? Just like the
20 questions you were just asking me about this
21 patient, along those lines, I practice that every
22 day.
23
Q And Ms. Bowie had renal dysfunction prior
24 to her hip replacement surgery In September 2002?
25
A Yes, ma'am.
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1
A I sort of lump that Into hyperlipidemia.
2
Q Had she had any neurological dysfunction?
3
A It was thought in the past that she had had
4 a stroke and that was queried. I believe she was
5 seen at Grady Memorial back In the late '90s, and
6 that, though, on subsequent follow-up scans at Saint
7 Joseph's showed no stroke.
8
Q She presented with a history of stroke, at
9 least in some of the medical records?
10
A There was a history, ma'am. But, in fact,
11 when an MR was done on her brain, I believe at Saint
12 Joe's, there was no evidence of a stroke.
13
Q Did you look at the Grady Memorial Hospital
14 records? I didn't see that in your pile.
15
A No, ma'am. They were quoted. They were
16 put in there as she had this workup at Grady
17 Memorial Hospital. So I didn't see Grady MemOrial
18 records, but I saw Grady -- a reference to treatment
19atGrady.
20
Q You are not a neurology expert; true?
21
A That would be the case in this case.
22
Q You'd agree you are not a neurology expert;
23 true?
24
A That's correct.
25
Q Why did you use that caveat? Are there

1
Q So we have now talked --are there any
2 other co morbidities -- these comorbldities that I've
3 missed, or do you think we've covered them all?
4
Did she have some gastroenterology
5 problems: Gastritis, for example?
6
A Could I have my notes, please?
7
Q .Uh-huh.
8
A She had a history of asthma.
9
Q So we've got the lungs involved now, too,
10 is another organ.
11
A She was a nonsmoker and nondrinker. She
12 had had abdominoplasty in 1996, but she had a
13 flatter tummy because of that and she had some
14 gastritis in the past.
15
Q And she had orthopediC problems?
16
A Yes. I think you mentioned that one.
17
Q Osteoarthritis?
18
A I believe so.
19
Q So in terms of comorbidities, we have at
20 least agreed with each other that she had
21 orthopedic, pulmonary, gastroenterology, neurology,
22 cardiology issues prior to September 2002?
23
A Well, it's hard to agree to that all in one
24 question. Her significant issue was renal. The
25 other issues were relatively minor and not
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1 life-threatening and not life-limiting.
So, as I said before, my opinion on life
expectancy, I'm not going to tell you about life
expectancy with regard to kidneys or any of that
sort of thing, but I certainly will with regard to
heart, and her life expectancy would not be limited
7 by her heart.
8
Q So you are limiting your life-expectancy
9 opinions just to whether her heart condition would
10 have reduced her life expectancy?
11
A Yes, ma'am.
12
Q And you say it would not have reduced her
13 life expectancy?
14 A Yes, ma'am-15
But you are not -16
A -- that's correct. What you said is
17 correct.
18
Q -- going to offer any opinions about a/l of
19 these other significant comorbidities; true?
20
A Not true.
21
MR. TRASK: Object to form.
22
THE WITNESS: Not true.
23 BY MS. COHEN:
24
Q Oh, you are going to offer opinions about
25 the other comorbidities?
2
3
4
5
6

a

1
A Well, I think I also read his declaration,
2 and I also read his 300-page deposition, maybe a
3 little over 300 pages, and I believe he's qualified.
4
Q Have you ever given a life-expectancy
5 opinion in a legal case before?
6
A Yes, ma'am.
7
Q How many times have you done that?
8
A It's fainy common that I would be asked to
9 do that.
10
Q Have you ever done that for the defense or
11 has it always been on the plaintiff's side?
12
A Both.
13 Q And when you have given your
14 life-expectancy opinions on the plaintiff's side,
15 however many times that's happened, have you ever
16 agreed that someone had a reduced life expectancy?
17 A Yes.
18 Q And are you going to offer an opinion in
19 this case about what Ms. Bowie's life expectancy was
20 in 2002. or are you just going to generally say that
21 her heart conditions did not decrease her life
22 expectancy?
23
A I am going to offer you the opinion that
24 Mrs. Bowie's life expectancy. in my opinion, was
25 limited by her kidney disease as it existed prior to
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1
A Okay. Her nonsmoking is not going to limit
2 her life expectancy -3
Q I didn't say nonsmoking.
4
A -- her hypertension is not going to limit

her life expectancy, her hypercholesterolemia is not
going to limit her life expectancy, and her
gastritis is not going to limit her life expectancy.
With proper care and treatment, a/l of those should
9 not limit her life expectancy.
10
Q What about asthma? Would you defer to a
11 pulmonologist?
12
A No, ma'am. The asthma was well controlled.
13
Q What about her renal dysfunction?
14
A That I think Dr. Blond will address.
15
Q Or an equally qualified nephrologist; you
16 would agree with that, wouldn't you?
17
A I don't know what that equally qualified
18 nephrologist is by identity or opinion.
19
Q Do you have any idea whether this Dr. Blond
20 is qualified?
21
A' believe he is.
22
Q Why?
23
A Well, I read his C.V.
24
Q So you can look at a C.V. and know if
25 someone is qualified?

5
6
7
8

1 her angiogram and that Dr. Blond would be in a
2 better position to opine as to what the life
3 expectancy would be.
4
But I can say and add to that opinion that
5 the heart would not limit the life expectancy, and
6 the other Issues that we've discussed would not
7 limit the life expectancy. So I think that
8 Dr. Blond can now focus on what the life expectancy
9 would be related to. which Is in his speCialty,
10 which would be kidney disease.
11
Q Has your attempt to offer a life-expectancy
12 opinion ever been excluded by a Judge in anyone of
13 the states in which you've testified?
14
A Not that I can recall.
15
Q Have you ever encountered whafs called a
16 life-expectancy expert -- a statistician -- someone
17 who studies on a more global basis life
18 expectancies?
19 A You mean like an actuary?
20 Q Yeah, actuary or statistician, either in
21 your professional life or your medicalJ1egallife.
22
A In my professional life, probably. Yes, I
23 think so in my professional life. I mean, normally
24 in medicaJ/legal cases I'm asked to provide
25 life-expectancy opinions to economists who, I guess,
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1 sometimes are actuaries, who then take my opinions
2 and use formulas to work out sometimes damage
3 issues.
4
Q We'll go through your affidavit in a little
5 while.
6
But in terms of causation, we have now, I
7 think, covered •• have we covered fully your
8 life-expectancy opinion, which I explained before
9 falls into the category of damages?
10
A Well, I guess just to say that -- no one
11 has asked me this before, but if anyone asked me to
12 give cardiac clearance to Mrs. BOwie for a renal
13 transplant, I WOUld.
14
Q I'm sorry. If anyone asked you now? What
15 are you saying?
16
A If anyone had asked me In 2002 my opinion
17 for a kidney transplant, would she be medically
18 cleared from a cardiac point of view, the answer is
19yes.
20
Q Does that have to do with life expectancy?
21
A Yes.
22
Q Anything else you want to add before I move
23 on to another topic?
24
A No.
25
Q In your affidavit -- I'm going to move into

1
A Well, there are two questions here. How
2 much dye-3
Q Okay. How much dye do you use?
4
A It's the cardiologists performing the
5 procedure.
6
Q How often do you personally perform
7 catheterizations these days, in 2006?
8
A Personally, I can tell you today, easy,
9 three. Three times today. And as far as per week,
10 five, roughly.
11
Q Five per week, is that pretty steady
12 through the year?
13
A It's up and down. It was probably busier
14 five years ago than it is now.
15
Q How much dye did you use in your three
16 procedures today?
17
A Okay. I'd have to think. First of all,
18 let me just think a second.
19
Q Sure.
20
A Now, do you want to know -- since you made
21 a distinction between an interventional procedure
22 and angiogram procedure, you want to know both?
23
Q Let's talk angiogram. Did you do any
24 angiograms today or was it allinterventional?
25
A They were -- two were interventional and
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1
2
3
4
5

causation -- you describe that "following surgery,
Ms. Bowie developed acute hemorrhagic pancreatitis
and acute renal failure. N
What is your opinion about what caused the
acute renal failure?
6
A The acute renal failure was precipitated by
7 contrast material and lack of adequate hydration
8 superimposed upon the renal insufficiency that she
9 already had that precipitated her severe renal
10 failu re and eventual need for dialysis and then
11 which led to her death.
Q Where do you do your catheterizatlons?
12
13
A Heart catheterizations?
14
Q Uh-huh.
15
A Cedars-Sinai, occasionally at UCLA. Rarely
16at UCLA.
17
Q Let me be specific. Angiograms, diagnostic
18 catheterizations?
19
A Same.
20
Q And you do It at UCLA?
21
A Rarely at UCLA. Usually at Cedars.
22
Q Are there protocols at Cedars?
23
A Yes.
Q Who decides how much dye and what type of
24
25 dye to be used in your procedures?

lone angiogram.
2
Q Let's just focus on angiograms.
3
A Okay. The patient had a creatinine of 1.0
4 and I used 80 cc's of contrast for a complete study.
5
Q Is 80 the usual that you use? Is that
6 about the norm? Let me ask a better question.
What is the normal range that you use in a
7
8 patient without any renal insufficiency problems?
9
A I would say in that range.
10
Q 60 to what?
11
A 80 to 120. It depends on exactly what we
12do.
13 Q And you believe that 80 to 120 is the
14 normal range accepted generally by cardiologists
15 across the country?
16
A No, ma'am. I think there is a whole range
17 out there that's acceptable. It depends upon the
18 kidney function acceptable, it depends upon the size
19 of the patient. It depends upon a number of
20 variables, but mainly the kidney function and size
21 of the patient.
22
And, of course, the question is, should it
23 be done in the first place, which is the major
24 indication to use zero If the case doesn't need to
25 be done.
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1
Q I'm assuming that there is an indication
2 and the cardiologist is proceeding -- that's the

1 September of 2002?
2
A Correct.
Q So let's use her as a benchmark for
3
3 basis for some of these questions I'm on right
4 purposes of this question.
4 now -- is there a protocol that's in place at
5 Cedars-Sinai that lists the normal range or how the 5
How often are you about to embark on an
6 angiogram, slash, catheterization should be done? 6 angiogram procedure in a patient who has moderate
A No, ma'am.
7 renal insufficiency?
7
Q Is there any protocol for postoperative or
8
A Maybe once or twice a month.
8
9
Q Is that standard throughout the year, you
9 post-procedure management by the cardiologist?
10
A I don't believe so.
10would say?
11
A Probably.
11
Q And is it your opinion that the amount of
12 dye used and the type of dye used is left to the
Q And what is the amount of dye that you use
12
13 discretion and judgment of the cardiologist
13 in those patients?
14 perlorming the procedure?
14
A I stay -- well, I try to stay to as small a
A I think it's left to the cardiologist to
15
15 volume as possible. I don't know that I can give
16 you a number, a single number.
16 exercise what's appropriate aeeording to the
17 patient.
Q Give me a range, then. I'm comfortable
17
18
I don't think it's a judgment call. If it
18 with a range. Give me your high and low.
19 was my judgment it's okay to use 5,000 ee's. I don't 19
A I try to -. first of all. it will depend on
20 think it's my judgment that it's okay to use 5 ee's.
20 a few parameters. The first parameter Is if I had a
211 think it's whatever is appropriate, considering
21 patient who I had a chance to prepare from the
22 standpoint of proper hydration. So it's a
22 all of the things that you know about the patient.
23 It's not just a judgment call.
23 non-emergent case. it's a patient I could adequately
24 hydrate and give sodium bicarbonate in the instance
24
Q Did I say it was just a judgment call?
25 of diabetics, potassium bicarbonate sometimes to
25
A You used the words ·judgment call."
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1
Q Right. Have you ever heard the phrase
2 ·clinical judgment"?
3
A Yes.
Q Is that something that -- do you ever apply
4
5 clinical judgment, or do you just work off of
6 protocols and guidelines?
7
A I use clinical judgment.
8
Q So it's not a bizarre term I threw in here,
9 is it?
10
A No.
11
Q How often -- you say you do these
12 angiograms or catheterizations five times a week?
13
A Roughly, yes.
Q How often of those five times a week would
14
15 you say you have a patient who has renal
16 insufficiency? I'm just trying to get -. I know
17 this won't be an exact number. I'm trying to get a
18 sense of how often you are in that situation.
19
A Of what degree?
20
Q Well, tell me what you mean by that. What
21 would my options be of what degree?
22
A Well, I mean mild, moderate, severe.
23
Q How would you describe Ms. Bowie in 2002?
24
A I would say probably moderate.
25
Q So she had moderate renal insufficiency in

1 patients in order to attenuate the effects of the
2 contrast.
3
So what I would do is, if I had the
4 opportunity to do that, then I would try to stay
5 under 1 cc per milligram -- excuse me -- 1 cc per
6 kilogram per patient's body weight, recognizing that
7 that's no guarantee. It's just if you've got
8 everything going in your favor, that's what you
9 would want to try to do.
10
Q 1 cc per kilogram; is that what you said?
11
A Yes.
Q I'm not very good at my kilogram
12
13 conversions, so you'll have to help me with this.
14
How many kilograms was Ms. Bowie in
15 September of 2002?
16
Tom is probably an expert on kilogram
17 conversion.
18
A About 78, roughly. 75 maybe.
Q 75 kilograms?
19
20
A Roughly.
21
MR. TRASK: 1 kilo is 2.2 pounds; right?
22
THE WITNESS: Yes.
23
Between 75 and 80 kilos.
24 BY MS. COHEN:
25
Q So for someone with that weight it would

106

108

GRADILLAS COURT REPORTERS
(310) 859-6677

Jay Schapiro 7/112008
1 be, you are saying, 75 ee's?
2
A Yes, in the patient who you had the
3 opportunity to prepare properly. So it would be a
4 patient who is elective, a patient who is not an
5 emergency.
6
Q So if you have a patient and you think
7 this - well, let me ask this question. You have a
8 patient who has moderate renal Insufficiency In the
9 weight range of Ms. Bowie in September of 2002 and
10 you are doing an angiogram, the amount of dye that
11 you would use would be In the range of 75 cc's?
12
A Under that if I had the opportunity to
13 adequately prepare her with regard to hydration,
14 with regard to Mucomyst. Again, Mucomyst, we use
15 it, you know. Don't know if It helps, but we use
16 it. Some studies say it does help. We use it
17 and -- not alone, of course -- as an adjunct.
18
Q As an adjunct to hydration?
19
A Good hydration, yes, ma'am. So it would
20 depend. Both oral and intravenous hydration.
21
And so if I had the opportunity to prep my
22 patient properly and I was certain I absolutely
23 needed to give that patient contrast, then I would
24 limit myself to 1 cc per kilo or less.
Q And you said three to six times a year you
25

1
A Nonionic.
2
Q Nonionic is known to be safer In terms of
3 this risk of nephrotoxicity that we're talking
4 about; true?
5
A Generally, yes.
6
Q Do you know what type of dye Dr. Frohwein
7 used September 9, 2002?
8
A Yes.
g
Q What was it?
10
A Nonionic.
11
Q Do you know what specific dye he used, made
12 by what company?
A It was low-osmolar. I don't know the brand
13
14 that he used and I don't know that he recalled in
15 his deposition what brand it was.
Q low-osmolar is yet another means of
16
17 reducing the risk of nephrotoxicity; true?
18
A Yes.
19
Q What you try to do as a cardiologist, with
20 a patient with whatever degree of renal
21 insufficiency, is use the nonionic low-osmolar In
22 small amounts. Those are the, kind of, three
23 approaches when you are making your selection of the
24 dye, to try to reduce the risk; true?
25
A Well, to reduce the risk you start with
III
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1
2
3
4
5
6

have seen nephrotoxicity?
A To some degree, yes, ma'am. Sometimes it's
very minor. The creatinine goes up .1 or .2 and it
comes right back down.
Q What amount of dye have you seen cause
nephrotoxicity? What's the lowest amount of dye you
7 have seen cause nephrotoxicity?
8
A I have seen it happen with very small
9 amounts.
10
Q When you say "very small,· so we are clear
11 on the record, you are talking about this 75 cc's?
12
A I have seen it happen with single
13 Injections. 5, 10 cc's I have seen it happen.
Q Is this where the patlent has some kind of
14
15 idiosyncratic reaction that you are not expecting?
16
A I don't think it's idiosyncratic or
17 unexpected at all. I think it's in a patient who
18 was not properly prepped, a patlent where it was an
19 emergency, the patient was dehydrated. We knew the
20 creatinine was up. We had to take a single picture
21 and we did and we've seen it bump.
22
Q Do you use ionic or non ionic?
23
A It depends on which decade you are talking
24 about. Now we use nonionic.
25
Q In 2002, what was being used?

1 zero. You try not to have to do the test. But,
2 then, if you find yourself having to do the test,
3 you just use it minimally, but then you only do
4 coronary angiogram minimally and you don't do a left
5 ventriculogram.
6
Q And we are going to take a break in a
7 moment, but in terms of the dye selection, as a
8 cardiologist who wants to pose the least risk from
9 an angiogram to a patient, you use non Ionic
10 low-osmolar, and you try to go with the smallest
11 amount possible; true?
12
A If the study is indicated. you try to use
13 as little as possible by only studying the
14 structures which are in question, that is true.
You do not do extraneous studies on
15
16 structures that do not need to be studied. That is
17 what Industry.
18
Q I'll just move to strike that response
19 because it wasn't responsive to my question, but we
20 can take a break now.
21
A Well. I disagree.
Q You are not a lawyer or a judge, are you,
22
23 sir?
24
MR. TRASK: He's going to talk about it
25 later anyway.
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1 BY MS. COHEN:
2
Q You are not a lawyer or a judge, are you,
3 sir?
4
A Let's go back on the record to answer that
5 one.
6
Q Yeah. I just want to make sure -- you
7 don't have any law degree, do you?
8
A Of course not.
9
MR. TRASK: He's not a lawyer or a judge.
10
THE WITNESS: Thafs a compound question.
11
MS. COHEN: All right. So we're taking
12 what? Ten minutes? Five minutes? Whatever you
13 guys want.
14
THE VIDEOGRAPHER: We are going off the
15 record. The time is 4:19 p.m. This is the end of
16 Media No.1.
17
(Recess taken at 4:19 p.m. to 4:37 p.m.)
18
THE VIDEOGRAPHER: We are going back on the
19 record. The time is 4:37 p.m. This is the
20 beginning of Media No.2. Please continue.
21 BY MS. COHEN:
22 Q Now, we were talking about acute renal
23 failure as one of the complications. I think that
24 was the topic we were on. I'm probably on a side
25 issue, but you're not a nephrology expert; true?

1
Q What's the latest bill you gave Mr. Trask?
2 When did you give him one?
3
A I don't give the bills, so I don't know. I
4 don't know when they last gave a bill. I would say,
5 number of hours, which was the question before
6 that-7
Q Uh-huh.
8
A -- I would say it's easily over 20 hours I
9 have spent altogether and I don't know how far over
1020.
11
Q That's 20 at 350 an hour?
12
A Yes.
13
Q Was there a rush review of medical records
14 in this case which upped your charge to 500?
15
A Not that I recall, no.
16
Q Your deposition charge is 750 except if
17 it's videotaped, which is 800 an hour?
18
A Yes.
19
Q Why do you charge $50 more to be on
20 videotape?
21
A Well, it's all the makeup and wardrobe.
22
Q I was wondering. With that comment, you
23 are getting attacked by insects.
24
A And the props -- the flies.
Q But $50 more an hour for someone like me on
25
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1
A I'm not a nephrologist, correct.
2
Q You don't hold yourself out to the world as
3 an expert in nephrology -4
A No, ma'am.
5
Q -- true?
6
We have a double negative.
7
That's correct?
8
A I am not a nephrology expert.
Q And Just one loose end that I thought of on
9
10 the break.
11
In terms of -- I know we don't have the
12 billing records and we are going to be getting them
13 later, but do you know how many hours you have put
14 into the case in total?
15
A We touched on that before. I don't know
16 the exact number, but I think an awful lot. We
17 talked about more than the average case because of
18 the volume of records.
19
Q Give me the rough amount. Have you given
20 Mr. Trask a bill anytime lately?
21
A I don't know -- I'm sure from the very
22 first time I looked at the case, yes, because I
23 first looked at this case when it first came In and
24 then I looked at it over the last few weeks when the
25 deposition was scheduled, but .-

1 the other side taking your deposition just because
2 you are on video?
3
A Well, you know, I think that the original
4 reason that that was brought about was that when
5 video cameras are brought into my office, which
6 Is .- where I almost always do depositions, the
7 video cameras disrupt the office, I have to take
8 stuff out of my office, I have to remove furniture
9 sometimes, set up backdrops, make room, and it
10 disrupts my office for a huge amount of time. It's
11 a big - pardon the expression -- tumult in the
12 office. And for that reason, there Is an additional
13 eharge for video. It just creates a lot of trouble.
14 It's actually sort of there to try to discourage all
15 of that stuff.
16
Q So since we didn't have that, are we going
17 to be charged 750 an hour In this case?
18
A You know, I don't know what Suzanne told
19 you she would charge you. Whatever she told you she
20 would charge you, is what she'll charge you.
21
Q Well, the reasons you gave for charging $50
22 extra don't seem to apply; would you agree with
23 that?
24
A They probably don't.
25
Q How many ce's of dye was used in this case,
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1 do you know?
2
A Do you mean by Dr. Frohwein?
Q Yes.
A It says on his record 25.
Q That's a very small amount, isn't it, in
5
6 the scheme of catheterization procedures?
7
A It is a small amount, yes.
Q You don't agree it's a very small amount?
8
9
A I don't think it's -- I think it's -- I
10 think it's small. I don't say very small. Very
11 small would be 5 or 10.
12
Q Appropriately small; true?
13
MR. TRASK: Object to form.
14
THE WITNESS: Actually, no. Less could
15 have been used.
16 BY MS. COHEN:
17
Q You would have used 75 ee's in this
18 patient?
19
A Nottrue-20
MR. TRASK: Form.
21
THE WITNESS: -- I would have used zero.
22 BY MS. COHEN:
23
Q If you had done a catheterization on this
24 patient -25
A I would not have done a catheterization on
3

4

1 done an angiogram on this patient, so the answer is
2 still zero. You are not going to find me in the
3 cath lab doing this patient or a patient like this.
Q So you don't want to answer the
4
5 hypothetical question?
6
A No, I'll answer your hypothetical.
If, for some extraordinary reason that I
7
8 can't think of, I had to do this case, you could
9 actually do this case with three Injections, okay,
10 and you could see everything you need to see. If
11 you just simply paid attention, as the angiographer,
12 as to what had been done before, what you had
131eamed before, what you saw on the noninvasive
14 study, three Injections would be fine.
15
Q Do you know Dr. Gandy .- Dr. Winston Gandy?
A No.
16
17
Q Have you ever met him?
18
A No.
19
Q Have you ever seen him speak at any
20 national meetings?
21
A No.
Q Do you know of the group Atlanta Cardiology
22
23 of Georgia?
24
A No.
25
Q Do you know anything about their group?
119
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1 this patient.
Q I didn't ask you that question, sir. If
2
3 you want to fight with me, we can, you know, come
4 back another time. That wasn't my question.
S
If you were to do •. I want you to assume,
6 like you probably saw Mr. Trask, and all the
7 depositions, ask assumptions, as we're allowed to
8 do -- if you did a catheterization on a patient such
9 as Ms. Bowie, given her weight and given her
10 moderate degree of renal insufficiency, 75 ee's
11 would have been the amount used?
12
MR. TRASK: Object to form.
13
THE WITNESS: No.
14BYMS. COHEN:
15
Q Why do you say that?
16
A Because I wouldn't have used that much.
17
Q So you are changing your testimony from
18 before?
19
A No.
20
Q Tell me why you think that's not a change
21 in your testimony from what you said.
22
A Well, if you don't want to fight, okay,
23 it's going to be hard to explain.
24
What I said before was, you were asking
25 about a hypothetical patient. I would never have

1
A No.
Q Do you know that they are probably
2
3 considered the top cardiology group in the State of
4 Georgia?
5
MR. TRASK: Object to form.
6
THE WITNESS: No.
7 BY MS. COHEN:
8
Q Do you know any cardiologists in Georgia?
9
A There is a guy who I went to medical school
10 with who I think is a cardiologist there. He may
11 have gone into gynecology. His name is Cohen.
12
Q Okay. Another relative of mine?
13
A It could be.
14
Q Do you have any other acquaintances in
15 Georgia you can think of, whether they be
16 cardiologists or other?
A No.
17
Q Have you done anything professionally in
18
19 the State of Georgia other than medical/Jega/ work?
20
A I've been to some professional meetings in
21 Atlanta.
22
Q Recently or in years past?
23
A Years past.
24
Q Do you know anything about Dr. Frohwein?
25
A No.
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1
Q Now, you at some point looked at the
2 website for Atlanta Cardiology?
3
A Actually, I think one of the assistants
4 looked it up. I think my secretary did. She went
5 on -- I asked her to look it up and see if she found
6 anything.
7
Q Found anything what?
8
A If she saw, like, anything about Dr. Gandy
9 or Dr. Frohwein.
10
Q You have their Curriculum Vitaes; true?
11
A That's in the -- those were exhibits to
12 their-13
Q - depositions.
14
A -- to their depositions, yes.
15
Q And you've studied those; right?
16
A You are like my wife. You finish my
17 sentences. Thank you.
18
Q We've been together that long. We are
19 practically married. That's only at the seven-hour
20 mark I can say that.
21
So, anyway, what was my last question?
22
You've studied their credentials; true?
23
A Actually, I did not study them in detail.
241 just glanced at them. I didn't really spend any
25 time on them.

1
Q And as far as Atlanta Cardiology Group, you
2 didn't look at the website yourself?
3
A No, ma'am.
Q Now, have you ever been involved in any
4
5 other cases as an expert involving the Atlanta
6 Cardiology Group?
7
A The name of Dr. Gandy, because it's an
8 unusual name, is familiar to me, so I think the
9 answer is yes, but I can't pinpoint the case or the
10 circumstances of the case.
11
Q Sitting here today, you cannot identify for
12 us the name of any other case in which you have
13 testified against Dr. Gandy or the Atlanta
14 Cardiology Group?
15
A I think there is another case. I can't
16 remember the case off the top of my head. I haven't
17 tried to look or tried to reproduce in my memory.
18
Q And you say that you have how many open
19 files right now? Just so I'm clear on that.
20
A 10,15.
21
Q Around 15. And are any of them from the
22 State of Georgia, do you know?
23
A Possibly. I can't tell you for sure.
24
Q You can't tell me anything about the other
2515?
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1
Q From what you've reviewed in the
2 depOSitions, you would agree they are both
3 well-credentialed; true?
4
MR. TRASK: Object to form.
5
THE WITNESS: Let me see their C.V.s,
6 please. I just can't remember that well.
7 BY MS. COHEN:
8
Q Okay.
9
A I think they may be in -- where?
10 Q Here is Dr. Gandy's.
11
A Thank you.
12
What was your question again, please?
13
Q You'd agree that Dr. Gandy is
14 well-credentialed?
15
A Yes.
16
Q Has good training at the various schools
17 where he attended?
18
A Yes.
19
Q Same question as to Dr. Frohwein. And I
20 found his Curriculum Vitae for you.
21
Can I grab Gandy's back? I want to put it
22 back in the exhibit. Thank you.
23
A Yes, ma'am.
24
Q He's well-trained and well-qualified?
25
A I think so.

1
A I wouldn't without permission of the people
2 I'm working with.
3
Q I'm not asking you for details. I'm asking
4 for states. You can't tell me?
5
A I can't tell you what states. I think
6 there is California in there. I think there is
7 Arizona in there. I think there is Florida in
8 there.
9
Q Have you ever had a patient where an
1 angiogram was done with nonionie low-osmolar dye 25
11 ee's who developed acute renal failure?
12 A I have seen it happen with less than that.
13 And 25 ec's exactly, no.
14
Q How many times have you seen it with less
15 than 25 ee's?
16
A I have seen it happen -- not to me
17 personally, but I have seen it happen -- reported in
18 conference -- oh, It comes up in conference maybe
19 once a year. I mean, our lab does a lot of cases.
20 Our lab does close to 10,000 cases a year, some
21 years over 10,000.
22 Q Let me just make sure I break this down.
23 You personally have not ever seen a case where 25
24 ee's or less of nonionic low-osmolar dye 25 ce's or
25 less resulted in acute renal failure? You

°
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1 personally.
2
MR. TRASK: Object to form.
3
THE WITNESS: I personally haven't done
4 that case. I have not been the dOctor. That
5 patient that I have personally seen the case is when
6 they are presented at our conference.
7 BY MS. COHEN:
8
Q You keep coming back with that answer. I'm
9 trying to ask you two separate questions so we're
10 clear. You have not personally had that with any
11 patient of yours?
12
A That's correct.
13
Q But you have seen it in conference
14 presented by other physicians at your institution?
15
A Correct.
16
Q And how often has that, again, that small
17 amount -- I know you won't say very -- but 25 cc's
18 or less, is that a rare occurrence?
19
A I would say it's not rare. I would say
20 it's not common. I would say it's uncommon.
21
Q Can you remember any of the circumstances
22 related to those uncommon situations?
23
A I think, yes, ma'am. They were patients
24 who were not prepped properly, they were patients
25 who could not -- who did not have adequate

1
A You would want to give them, before their
2 procedure, at least a thousand ee's of fluids. you
3 would want to have fluids going at a fast rate
4 during the procedure, and you would want to have
5 them hydrated at probably 125 an hour for about 24
6 hours afterwards, at least, to maintain a good urine
7 flow. You might need to have more to be sure you
8 have a good urine flow. And you would -- sometimes
9 more than 24 hours. You would want to check their
10 creatinine at 24, 48. and 72 hours afterwards to see
11 what's happening to their creatinine before you went
12 on and did something else that might insult their
13 kidneys.
Q Is there any literature or guideline you
14
15 can show me that supports what you just described,
16 as the necessary, adequate hydration, as you've
17 described it?
18
A I think there probably is, yes.
19
Q Tell me what it is.
20
A I don't think I have it with me. I didn't
21 anticipate you would ask that very question, so I
22 didn't bring it.
23
Q I'm just trying to keep it interesting.
24
Can you think of where we would find
25 that -- anything to support you on that?
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1 hydration, they were patients who were emergencies,
2 they were patients who were volume-contracted, they
3 were not hydrated during or afterwards, for whatever
4 reason. And these are patients in whom we made
5 recommendations to the doctors that there had been
6 improper care given as far as hydration prevention
7 and dealing with the prevention of contrast
8 nephrotoxicity.
9
Q How many times has that happened in your
10 institution?
11
A I probably see it happen once or twice a
12year.
13
Q Have you given testimony against those
14 physicians?
15
A No.
16
Q They are your colleagues.
17
A That's not the reason.
18
Q You have not given testimony against those
19 physicians; is that true?
20
A These were not legal cases.
21
Q What is required for adequate hydration, as
22 you use that term in this setting?
23
A You mean for Ms. Bowie in particular or
24 patients in general?
25
Q Patients in general.

1
A I have seen this written about in the past,
2 Ms. Cohen. I don't know that I can give you the
3 reference, but I will get that reference for you.
4
Q Okay. We'll put that on our list of
5 things.
6
On the Issue of 25 cc's and whether that
7 can cause contrast nephrotoxicity, have you seen any
8 literature -- I know you talked about the
9 conferences at your facility -- have you seen any
10 literature where it describes that that small amount
11 of the nonlonlc low-osmolar dye can cause
12 nephrotoxicity?
13
A Could I hear the question again, please?
14
Can you point to any literature at all,
15 anything that supports your opinion that nonionic
16 low-osmolar dye In the small amount of 25 ee's or
171ess can cause nephrotoxicity?
18
A I believe I can. I would have to get that
19for you.
20
Q You don't have that today?
21
A I didn't antiCipate you would ask that
22 question.
And you can't cite to us any specific
23
24 article or journal that supports that?
25
A I cannot give you a literature citation off
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1 the top of my head, but there had been reports of
2 this. And while dosage is small, at 25, relatively
3 small, it certainly is better than 125 cc's or
4 better than 225 ee's, and It does reduce the
5 incidence, but it doesn't go down to zero and it's
6 still a very real risk/danger for the patient.
7
Q Of course, contrast nephrotoxicity can and
8 does happen even when all the precautions are taken
9 that you have spoken about; true?
10
A It's much less likely. It becomes a
11 medical improbability, but, yes, it can still
12 happen.
13
Q And thafs reported at the conferences you
14 attend as well as in the literature; true?
15
A That Is correct. It just reduces
16 dramatically the incidence, but, yes, it does
17 happen. It doesn't go to zero.
18
Q The other -- in your affidavit, the other
19 complication listed is acute hemorrhagic
20 pancreatitis.
21
Now, you are not a physician in a specialty
22 that treats hemorrhagic pancreatitis; true?
23
A Typically I would not be the doctor who
24 would definitively treat that complication.
25
Q Or diagnose it; true?

1
A For acute renal failure, you want to
2 look -- break it down into a variety of causes. You
3 want to look at toxic, you want to look at vascular,
4 you want to look at volumetric, you want to look at
5 primary diseases of the kidney, you want to look at
6 secondary diseases of the kidney, you want to look
7 at hemodynamic, you want to look at Infectious,
8 immunological, you want to look at anatomic.
9
I think those general classifications would
10 encompass a variety of causes. And then, of course,
11 within each classification, there are a number of
12 diseases In each classification. Some of the
13 diseases would overlap because they really have
14 components of both.
15
Q For example, in toxic, which I believe was
16 the first one on your Jist, Included In toxic, when
17 you are lOOking at a differential diagnosis as a
18 physician for what may either cause or exacerbate an
19 existing renal insufficiency problem, you don't look
20 just at dye, but there are many other things that
21 can cause or exacerbate renal problems -- true?
22
A Yes, ma'am.
23
Q -- in the category of toxic?
24
A Yes, ma'am.
25
Q And what would that include? Other
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1
A Yes, I would occasionally diagnose it,
2 but-3
Q You would also not be the doctor who would
4 treat renal failure; true?
5
A Usually not, no. A nephrologist would be
6 called.
7
Q The pancreatitis -- the hemorrhagic
8 pancreatitis, would that be treated by a
9 gastroenterologist or a surgeon?
10
A Yes.
11
Q Either of those two specialties?
12
A Yes, ma'am.
13
Q And in terms of diagnosing pancreatitis -14 hemorrhagic pancreatitis, did you say that's
15 something you do on occasion?
16
A Well, occasionally you make a diagnosiS,
17 Ms. Cohen, that you don't expect and then you call
18 the specialist.
19
Q What are the -- actually, before we get to
20 the pancreatitis, acute renal failure -- what are
21 all of the causes of acute renal failure?
22
I'll let you answer that first.
23
A That's a two-day narrative. Do you want me
24 to summarize it for you?
25
Q Sure.

1 medications?
2
A Medications can do it, yes.
3
Q Anesthetic agents?
4
A Sometimes, depending on the anesthetic
5 agent.
6
Q Anything else, just looking at the toxic
7 category?
8
We won't go through all of those. But what
9 else would you put in the subcategories?
10
A There are certain poisons that IlIiII lead to
11 renal failure, there are certain antibiotics, for
12 example, that lead to renal failure, there are
13 certain types of anti-inflammatories, blood pressure
14 medications that lead to renal failure, for example.
15
Q People who have renal problems -- kidney
16 problems •• renal insufficiency, let's just say of
17 the type in the _. the moderate type that we're
18 talking about, keeping to that, those patients can
19 progress to acute renal failure even without any
20 superimposed toxicity; true?
21
You don't have -- let me rephrase it. You
22 don't have to add a toxin or a toxic agent, somebody
23 who has a moderate degree of renal Insufficiency can
24 progress to acute renal failure because of the
25 disease process?
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1
A Acutely? Well, it depends on the -- it's
2 nard to answer. Usually -- suddenly, acutely.
3 abruptly. precipitously, usually not unless there is
4 some cataclysmic anatomic complication like
5 obstruction.
6
But does chronic renal disease of a
7 moderate nature suddenly become severe and end-stage
8 that quickly without some intervening factor? No,
9 ma'am, usually not.
10
Q Okay. It was recommended that Ms. Bowie go
11 on dialysis, wasn't it, by her doctors?
12
MR. TRASK: Object to form.
13
THE WITNESS: You are talking about before
14 or after September 10th?
15 BY MS. COHEN:
16
Q Let's talk about before - I mean at any
17 time. She had physicians strongly urging her and
18 telling her she needed to start on dialysis; true?
19
A I don't believe that's true. I think it
20 might have been discussed with her about
21 eventualities, but I don't think it was recommended
22 for her to go on dialysis at any time before
23 September the 10th, no.
24
Q And the reason that it was discussed with
25 her that it was an eventuality to go on dialysis is

1 in that we used catheters, we did it in the
2 laboratory, and we gave dye. So, I mean, it's the
3 same thing.
4
Q You didn't use -- I assume it was far
5 greater than 25 ee's of non ionic low-osmolar dye?
6
A Well, partially, yes and partially, no. It
7 was nonionic low-osmolar. but it was not 25 ee's.
8
Q Sure. I imagine -- for that procedure what
9 would the range be of what you would have used
10 without -11
A Oh, gosh, it was probably in the range of
12 150, roughly, I would say. I mean, I'm just
13 guessing. I don't know. I would have to go back
14and look.
15
Q Have you seen any literature or scientific
16 data that shows that 25 ee's of low-osmolar non ionic
17 dye can cause hemorrhagic pancreatitis?
18
A I haven't looked, so I couldn't tell you
19 whether it's there or not.
20
Q What are the other -- tell me again. as we
21 did with the acute renal failure. what are the
22 potential causes, however you want to break it down,
23 of hemorrhagic pancreatitis?
24
A Causes?
25
Q Uh-huh.

133

135

3
A I don't know the occasion why it was
4 discussed.
5
Q Well, you would go on dialysis when you
6 have severe renal disease; correct?
7
A Right.
S
Q Moving on to the -- to jump back to the
9 second condition/disease that we referenced, the
10 hemorrhagic pancreatitis, how many times have you
11 seen a patient develop hemorrhagic pancreatitis from
12 a contrast dye? You personally.
A' have actually seen it happen one time.
13
14
Q When was that?
15
A It was actually about two and a half months
16 ago.
Q What was the situation?
17
18
A The patient had intervention -- I did an
19 intervention on her and she had abdominal pain
20 following and she had hemorrhagic pancreatitis.
21
Q What kind of intervention?
22
A Coronary intervention.
23
Q So different from an angiogram. You are
24 talking about an interventional procedure?
25
A Well, I mean, it was an angiogram similar

1
A Well, there is certainly a history of
2 gallstones.
3
Q I'm sorry?
4
A Gallstones -- cholelithiasis -- toxins to
5 the pancreas: Alcohol, calcium elevation, certain
6 toxins other than alcohol. There are patients who
7 have -- certain drugs can cause pancreatitis.
8 infections.
9
Q Unknown causes, Is there a category of that
10 In your differential?
11
A I mean, I'm sure. There is always
12 idiopathic.
Q Same for acute renal failure?
13
14
A I don't think you can call it idiopathic
15 and renal failure when you have a clear viable cause
16 or causes as you do in Ms. Bowie's case. I don't
17 think you can call that idiopathic.
18
Q That wasn't my question.
19
In general, when you are putting together a
20 differential -- I know you don't do these articles.
21 But if you were to do an article on this issue or if
22 you were to read an article by a nephrologist on
23 this issue, would unknown causes be included on the
24 Jist of acute renal failure?
25
A If he was reporting a case like Ms. Bowie,
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1 no.
2
Q Do you want to try that question again?
3 I'm not talking about Ms. Bowie. I'm talking, in
4 general, a list of causes of acute renal failure.
S Would there be an unknown cause category?
6
A I'm sure there would be. Idiopathic would
7 be in there, where there is absolutely no reason to
8 suspect the patient had any of the known causes
9 whatsoever.
10
Q You haven't done any -- you haven't looked
11 at any of the literature on hemorrhagic pancreatitis
12 and the known causes of that; true?
13
A Correct.
14
Q Do you know anything about anesthetic
15 agents causing hemorrhagic pancreatitis?
16
A I really don't.
17
Q Are you, in this case -- given the
18 existence and presence of Dr. Blond in this case,
19 are you going to defer to him in terms of the cause
20 of hemorrhagic pancreatitis?
21
A Yes.
22
Q So your opinion on causation is only as to
23 acute renal failure?
24
A Yes.
25
Q Do you view acute renal failure as separate

1
Q You don't have any literature or any
2 studies to support your opinion on that; true?
3
A -- or the hypotension that is related to
4 the contrast study.
5
Correct, I don't have any literature.
6
Q Now, hemorrhagic pancreatitis is a
7 recognized and known complication of any surgical
8 procedure; true?
9
MR. TRASK: Object to form.
10
THE WITNESS: By ·surgical procedure" -11 BY MS. COHEN:
12
Q Let's say where anesthesia is used. Have
13 you read about that?
14
A Okay. I guess. I'm not -- I don't know
15 that much about hemorrhagic pancreatitis.
Q You are not an expert in hemorrhagic
16
17 pancreatitis and its causes; true?
18
A That's correct.
19
I just looked at it as it linked this case,
20 is the only thing I really looked at, and as it
21 related to my patient. We feel, and the
22 gastroenterologist felt, as though it was related to
23 the contrast, it was a reaction to the contrast.
24, Q Was there negligence involved in giving
25 that contrast?
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1 and distinct from the hemorrhagic pancreatitis, as
2 two separate problems/conditions?
3
A They are two separate organs. I think they
4 are interrelated as far as one causing the other,
5 and I think if there is some overlap there, I think
6 the calcium Is a factor that links them. I think
7 the renal failure links the calcium. But Dr. Blond,
8 I understand, Is a -- has expertise in pancreatitis.
Q So, again, as you said, you are not and
9
10 cannot state to a reasonable degree of medical
11 probability the cause of Ms. Bowie's hemorrhagic
12 pancreatitis; true?
13
A Personally, if you just ask me, even though
14 I'm not the expert on that, I think it's related to
15 the contrast or the hypercalcemia.
16
Q But I'm actually, here, talking not
17 personally, but as an expert in this case.
18 A Okay. As an expert, that's my opinion.
19
Q As an expert, you can't state to a
20 reasonable degree of medical probability what caused
21 the hemorrhagic pancreatitis?
22
A No, I think it was related to the contrast
23 study. Whether It's more the contrast Itself or
24 whether it's more the hypercalcemia, , can't tell
25 you for sure --

1
A No.
2 Q It just happened as an unexpected,
3 unfortunate consequence?
4 A Well, yes. The reason why it was not
5 negligent is due to the fact that the patient
6 actually needed the procedure, she had to have the
7 procedure, and it did save her life. Thafs why it
8 wasn't negligent.
9
Q In terms of preparing for today's
10 deposition, where did you go _. I know you've looked
11 at a lot of materials along the way, we've been
12 through them. What did you do specifically to
13 prepare for today?
14 A Specifically?
15 Q Uh-huh.
16 A I went through the medical records, I went
17 through the depositions, I went through some of the
18 depositions two times, I had gone through some of
19 the depositions before, some of them I did not go
20 back through them again, depending, went through and
21 looked at the films again, went through the medical
22 records, I spoke to Mr. Trask, we talked about the
23 literature that I brought to you.
24 Q You and Mr. Trask?
25 A No. We talked about -- ·we: you and I,
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spoke about the literature that I brought to you,
and I made some notes that you went through.
Q Can you identify for us which notes were
made specifically in preparation for the deposition
based on the pile in front of you that's in a folder
6 which we've marked as an exhibit?
7
A Yes, ma'am. I would say these in my hand.
8
Q Do we have a clip?
9
I'm going to mark as Exhibit 13, then,
10 within -- what's the folder marked there? Can you
11 tell us?
12
A 9.
13
Q So we are going to have another
14 exhibit within 9 marked as Exhibit 13, and confirm
15 for us, Doctor, that what I've just marked as
16 Exhibit 13, which will be subsumed within 9, are the
17 notes you made specifically in preparation for the
18 deposition?
19
A Yes, ma'am.
20
(Deposition Exhibit 13 marked.)
21 BY MS. COHEN:
22
Q I want to go back in time to your first
23 involvement in this case. I know we don't have your
24 records specifically.
25
Can you tell from looking at any of your

1
Tom, do you know when you contacted him,
2 since we don't have his billing records here?
3
MR. TRASK: I am sure it was before I sent
4 him the depositions in '07. It could have been
5 before then.
6
MS. COHEN: Let's assume it was the first
7 part of '07, then.
8
THE WITNESS: Okay. I don't remember, but
9 I'll assume that for you.
10BY MS. COHEN:
11
Q You would have had a conversation with
12 Mr. Trask personally before agreeing to take the
13 case?
14
A Yes. The first contact may not have been
15 with me. I may have gotten a message and returned
16the call. But typically I would have a short
17 conversation.
18
Q And I think you and Mr. Trask were already
19 working on a case together at the time he called
20 you?
21
A I knew him from another case, yes.
22
Q How many other cases have you worked on
23 with him, either before, since, or in total?
24
A I remember only one. That doesn't mean my
25 memory is perfect.
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1 notes in the file in front of you when you were
2 first contacted?
3
A I'm just not sure. I don't see any date
4 that - I mean, I see notes I made back over a year
5 ago from now, but I don't see any specific date of
6 first receiving the case.
7
Q It looks like there is a letter from
8 Mr. Trask sending you depositions. I guess there is
9 one in April and one in May, if my memory is
10 correct.
11
A May of '07, April of '07.
12
Q We know you signed your affidavit in June
"i3 of '07.
14
A Right.
15
Q And we'll have the billing records, which
16 hopefully will tell us a little bit more.
17
Did Mr. Trask call you directly to get you
18 involved In this case, do you remember?
19
A Well, I would only take the case after I
20 spoke with him and had some indication that he -- of
21 what it was about and be sure it's in my field, be
22 sure I don't know the doctors, I didn't go to school
23 with them or friendly with them or something so
24 there is no conflict.
25
Q let's assume that he called --

1
Q Do you know anything about that case,
2 sitting here today?
3
A I can't remember the name of it.
4
Q Do you remember the names of any of the
5 defendants or who he's suing in those cases?
6
A No, ma'am.
7
Q Of course, you have given testimony,
8 calling these people negligent in the other case;
9 true?
10
A I don't remember.
11
Q Well, you wouldn't give a deposition for
12 him if you weren't calling the defendants negligent,
13 would you?
14
A I don't remember what my role was. Maybe I
15 was a causation expert, maybe I was a
16 life-expectancy expert. Ms. Cohen.
17
Q You just don't remember?
18
A Since I don't remember, I can't tell you.
19 Whatever the question is, I don't remember.
20
Q Okay.
21
A If you want to show it to me, I can refresh
22 myself and answer your questions, I'm sure.
23
Q So Mr. Trask. after you worked with him on
24 this other case, contacted you about this case;
25 right?
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1
A It would appear as such.
2
Q You knew he was representing the
3 plaintiffs; true?
4
A In advance of talking to him, no, but when
5 I talked to him, I knew that.
Q Well, I'm talking about your conversations
6
7 with him.
8
A Yes.
9
Q When you talked to him, you knew he was
10 Mr. Trask, he was representing the plaintiffs, not
11 defense?
12
A I knew that, yes. He told me he was
13 representing a young lady, Ms. Nalls.
14
Q And he told you that it was a wrongful
15 death case, that somebody had died?
16
A I don't recall if he told me that or not at
17 first. He just told me what the case was about. I
18 don't remember it was a death or an injury or what
19 he told me.
20
Q You knew that -- by the time you opened the
21 first record to review, you knew it was a death
22 case, I assume?
23
A I learned that at some point, yes.
24
Q And did you know what the cause of death
25 was before you started reviewing the records?

1 death in this case? I mean, do you know what the
2 stated cause of death is in this case?
3
A There is a death certificate. May I see
4 that, please, if anybody has that handy? I think I
5 have it in my records here somewhere. You know my
6 records better than I do at this point.
Q Ido.
7
8
A You have rearranged them In logical order.
9 which would totally escape me, of course.
10
The stated cause of death, according to the
11 death certificate, of Ms. Inez Bowie is that on
12 November 19,2005, she died of malnutrition as a
13 consequence of multiple septic episodes due to. or
14 as a consequence of, end-stage renal disease due to,
15 or as a consequence of, diabetes mellitus.
16
Q When did she develop diabetes, in your
17 opinion?
18
A It was not diagnosed until after September
19the 10th.
20
Q Of course, diabetes is another comorbldity
21 that can impact life expectancy; true?
22
A Correct.
Q I'm going to -- I haven't asked you many
23
24 questions about your current professional practice
25 and all of that. Hopefully we'll keep that limited.
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1
A I don't believe so, no.
Q I assume you are not a pathology expert;
2
3 true?
4
A I'm an expert in some phases of pathology
5 that deal with my small microcosm of medicine.
Q In the -- do you ever render cause-of-death
6
7 opinions?
8
A Yes.
9
Q Is that, again, as a cardiologist? Is that
10 what you are referring to?
11
A Yes.
12
Q You haven't ever served as a medical
13 examiner, I assume?
14
A Correct.
15
Q You have not worked in the medical examiner
16 or pathology department? I'm just wondering if
17 you've ever -- have you ever worked in a pathology
18 department?
19
A Actually. I did.
20
Q When was that?
21
A Medical school.
22
Q Have you ever worked In a medical
23 examiner's office?
24
A No.
25
Q And what is your opinion about the cause of

1
But one question I do have for you on that
2 point is, you have always worked in academics?
3
A To some extent, yes, ma'am.
4
Q You do not have a private practice; true?
5
A I do have a private practice.
6
Q Is that Jay N. Schapira, M.D.?
7
A Yes.
8
Q And are you saying that In your private
9 practice of Jay N. Schaplra, M.D., you do not work
10 with residents and fellows in that practice?
11
A No. I do.
12
Q That's my point. You've always worked with
13 residents and fellows In an academic practice; isn't
14 that true?
15
A I'm confused, totally confused. Of course,
16 I may have misunderstood your questions. What do
17you mean by "academic practice"? Perhaps we should
18 back up.
Q You are currently affiliated with UCLA?
19
20
A Yes.
21
Q And is your role still as an associate
22 professor?
23
A Associate clinical professor, yes.
Q Is that the full tenure. highest
24
25 professorship you can have, or is there another
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1 rung?
2
A No, there Is a higher rung.
3
Q How long have you been in this rung, so to
4 speak?
5
A If we were in my office, there is a
6 certificate sitting in my consult room.
7
About ten years, roughly. I'm not sure
8 exactly.
Q As I understand it, you have this role as
9
10 part of UCLA, but most of your patients you see are
11 at Cedars-Sinai?
12
A Yes, ma'am.
13
Q But Cedars-Sinai, isn't that associated
14 with UCLA?
15
A It is a UCLA teaching hospital, yes.
16
Q You just happen to see your patients there
17 as opposed to another UCLA hospital; is that right?
18
A Yes.
19
Q And your Jay N. Schapira, M.D., practice
20 that you have, isn't that still associated with UCLA
21 and your work in that position?
22
A No, ma'am. I'm not paid by UCLA. On the
23 other hand, UCLA does not share in my income. We
24 have a nonsharing agreement. and I'm what's called
25 clinical faculty as opposed to full-time salaried

1 Dr. Gandy in terms of being wholly and entirely in
2 private practice, for example?
3
A Not true.
4
Q When was that?
5
A Yesterday.
6
Q Tell me about that.
7
A Okay. I'm standing in my office seeing my
8 patients just like Dr. Gandy. I have a nurse
9 practitioner. I'm seeing patients that has nothing
10 to do with Cedars. I mean, It's a building called
11 ·Cedars-Sinai Medical Office Towers, n but it's not
12 owned by Cedars-Sinai Hospital. It's just they use
13 that name. But I pay rent, I pay overhead, I see my
14 patients. It's a fee-for-service practice.
Q What percentage of your professional time
15
16 is that, where you see patients and they are not
17 affiliated with the teaching institution?
18
A In the office, a hundred percent and -19 what percentage is my office practice?
20
Q Yes.
21
A It's a good 60 percent, 65 percent.
22
Q So you are saying that 35 percent of your
23 patient work is academic and 65 percent is not?
24
A That's about right. I mean, in the
25 hospital, I would say four out of five patients are
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faculty.
Q Have you ever been -- have you ever been
employed or a partner of a private practice group
that is not affiliated with an academic institution?
A No.
Q Have you ever seen patients where residents
and fellows are not involved?
A Yes.
9
Q And when is that? When did that take
10 place?
11
A Well, not every patient that we have at
12 Cedars is involved with the teaching service. Some
13 are nonteaching.
Q That's really my question. What percentage
14
15 are nonteaching?
16
A Oh-17
Q I had a very roundabout way of getting to
18 that point.
19
A -- I would say maybe about one out of five
20 is nonteaching.
21
Q So the vast majority of work you do is
22 teaching with residents and fellows in terms of your
23 clinical practice?
24
A That's true, I think, yes.
25
Q You have never stood in the shoes of

1 attached to the teaching service in some fashion.
2 One out of five is not teaching. But then, In the
3 office, almost none of them are teaching. It's all
4 just private patients who come there for private
5 care.
6
Q Now I want to go back. When Mr. Trask
7 contacted you in the early part of 2007, we've
8 already talked about the fact that you knew he was
9 representing the plaintiff. At some point before
10 you dug into the records or perhaps in the initial
11 digging in, you realized it was a death case; true?
12
A Probably not immediately. I initially just
13 went forward in this case. I did not go
14 retrospectively. I didn't start with the death
15 certificate. I started with records leading up to
16 and I kind of ended with Saint Joseph's.
Q Were you sent a copy of the Complaint at
17
18anytime?
19
A Yes, ma'am, subsequently.
20
Q The wrongful death Complaint?
21
A Subsequently.
22
Q And -- that fly again.
23
A Yeah, it's getting to me.
24
Q At some pOint in your review of the
25 materials you knew that the death was caused by
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1 end-stage renal disease; true?
2
A May I just hear the question back, please?
3
Q At some point in your review of the
4 materials, as you were reviewing them, you learned
5 that at least one of the causes of death was
6 end-stage renal disease?
7
A I learned that -- well, I learned that, in
8 my opinion, the primary cause of death is end-stage
9 renal disease.
10
Q Now, how many hours did you spend reviewing
11 the materials before you agreed that you would serve
12 as an expert for Mr. Trask again? Now you are in
13 your second case with him.
14
A I don't remember exactly. We could go back
15 and look at the old invoices. I mean, I would have
16 had to read the records, figure out what happened,
17 tried to go back and put things together, try to
18 look at it prospectively through the eyes of the
19 caregivers, and then to give him a call back and
20 tell him my opinions and see if they were helpful.
21
I mean, sometimes I develop opinions and
22 the attorneys say, "Thank you, but no thank YOU,ll
23 and that's -- and I can't help them.
24
Q Am I going to be able to figure this out
25 from looking at the billing records? Is it gOing to

1 check the billing.
2
Q How many hours did you spend with Mr. Trask
3 yesterday?
4
A Yesterday we had a meeting scheduled for
58:00. He had traffic. He got there, I would say,
6 about 8:30.
7
Q In the morning?
8
A Yes.
9
And I think we stayed together until about
10 9: 15, 9:20, something like that.
11
Q Did you learn anything new yesterday that
12 you didn't know already?
13
A I don't think so.
14
Q Did you ask any questions that needed
15 answering? In other words, did he have to get any
16 materials for you, get you any answers, anything,
17 for today?
18
A I asked him for the color pictures of the
19 thallium scan and I also asked him for the technical
20 log from the cath lab. And I think I had asked him
21 for that previously, and I don't think he had been
22 able to get those.
23
Q As a cardiologist, are you oftentimes .- or
24 are you sometimes, I should say, called on to clear
25 patients for surgery from a cardiology standpoint?
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1 be clear?
2· A I don't know. You'd have to look at them
3 first and see.
4
Q So when you provide them to me, since you
5 didn't bring them today, you are agreeing that I can
6 do -- or will you agree that I can do a subsequent
7 phone deposition if I have questions about them?
8
A Well, it's fine with me. I think that's
9 more of a question for Mr. Trask.
10
MR. TRASK: Yes, that's fine.
11 BY MS. COHEN:
12
Q Leading up to yesterday, how many times had
13 you met with Mr. Trask about this case, do you know?
14
A Before yesterday?
Q Yes.
15
16
A Zero.
17
Do you know how many calls you've had with
18 him about your opinions before yesterday?
19
A Probably one or two, maybe three, I mean,
20 just as we were talking about the -- what you call
21 the affidavit -22
Affidavit, yes.
23
A -- on the phone and just me talking to him
24 and explaining the case. So I don't know. Maybe
25 there Is three calls. I would have to go back and

A Yes.
Q Is that something that you do often?
3
A Yes.
4
a And your focus is on, again, clearing the
5 patient from a cardiology standpoint; true? That's
6 the role you are called on to play in those
7 situations?
8
A Yes.
g
Q And sometimes that leads to dOing a
10 catheterization or an angiogram, that is, a
11 diagnostic cath?
12
A In some instances, it does.
13
Q What are the indications for doing a
14 diagnostic catheterization for surgery clearance?
15
A Well, that's a tough -- that's a
16 hypothetical question, and it's a tough hypothetical
17 because I think you have to let me know who the
18 patient is and what their risk is and what kind of
19 surgery they are having. Would you like for me to
20 assume some things or just Q Well, in general, are there generally
21
22 stated indications for doing a diagnostic
23 catheterization that are found either in the ACC
24 guidelines or the textbooks?
25
A Yes, ma'am, there are.
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1
Q And what are those?
2
A Well, in a patient in whom you are going to
3 do, say, for example, nonvascular surgery in a
4 patient who has risk factors, even including a
5 significant risk factor like we find here. Renal
6 insufficiency is a risk factor, for example.
7
Q Is there a difference between moderate
8 versus severe renal insufficiency in terms of risk
9 factors?
10
A Moderate is moderate, severe is -- either
11 one. Renal insufficiency, a risk factor.
12
A patient should be, if suitable and If
13 appropriately designed, sent for a noninvasive test.
14 That would be the most appropriate thing, as a first
15 test, to do.
16
Q What are you talking about with a
17 "noninvasive test"?
18
A A stress test with imaging.
19
Q A thallium stress test?
20
A It could be a thallium, it could be a dual
21 isotope, it could be a stress echo in some
22 instances.
Q And that's what was done here by Dr. Gandy;
23
24 true?
25
A Which?

1 satisfactory evaluation for some reason or can't get
2 a satisfactory answer for some reason from the
3 noninvasive workup, from the history and phYSical,
4 from the EKG, and the chest x-ray. So very few
5 patients who have preop clearance. cardiology
6 clearance. require an angiogram.
7
Q Let me just go back and make sure I ask
8 this question.
In terms of your own experience, how often
9
10 do you do angiograms on patients?
11
A Five times a week, roughly.
12
Q How about the group that you've referred
13 to, like not just you, but your unit or department,
14 or whatever you want to call it? I think you said
15 before that there were. you know, so many
16 catheterizations being done.
17
A There is a lot of -- in my hospital, at
18 Cedars, there is lots, yes.
19
Q How many of them are, if you know, either
20 yours or the groups, are presurgery clearance
21 angiograms?
22
A Very few.
23
Q Well, how often do you do those?
24
A For a preop clearance, I would say maybe _.
25 for cardiac clearance, maybe between one in fifty
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1
Q The stress test.
2
A This patient had an adenosine dual isotope
3 study.
Q Tha t's not an invasive study, is it?
4
5
A Correct. It's a noninvasive study.
6
Q So that's the appropriate study to do in
7 terms of determining clearance for surgery as a
8 first step? I think is what you just said.
9
A Yes, ma'am. Well, it's not just the test,
10 but it's also the patient's history and the
11 patient's EKG and does the patient have ongoing
12 symptoms, does the patient have a history of heart
13 af18.ck, does the patient have a history of a change
14 in EKG. So it's the history, It's the physical, and
15 it's the noninvasive testing that then would follow,
16 if necessary. Not every patient needs a noninvaSive
17 test, of course.
18
Q What you are saying is, determining the
19 indications for catheterization, the clinician looks
20 at the whole patient's scenario -- in other words,
21 the history, the physical, the testing results .22 before performing a catheterization?
23
A You don't even need a catheterization in
24 most patients. So catheterization is kind of like a
25 test you get in a few patients whom you can't do a

1 and one in a hundred. Probably closer to one in a
2 hundred, actually, for a preop clearance.
3
I can't remember. I probably do two to
4 three cardiac clearances a week, maybe more than
5 that actually. I can't remember the last time I had
6 to have an angiogram to decide on a case whether
7 they should or should not have the procedure.
8
Q Why do you do angiograms if you are not
9 doing them for preoperative clearance? What are the
10 other occaSions when you are doing diagnostic
11 angiograms noninvasive?
12
A Well, for several reasons. Well, patients
13 who have valvular heart disease, mitral stenosis,
14 aortic stenosis, mitral regurgitation, aortic
15 regurgitation, patients who have cardiomyopathy.
16
Q Unstable angina, isn't that one of the
17 Indications?
18
A Acute coronary syndrome, yes. ma'am.
19
Acute MI, patients who have angiop/asty
20 failure, patients who have graft failure, patients
21 with a new onset of angina, patients who have failed
22 medical therapy. patients who have malignant
23 arrhythmias. I mean, there is -- you know, the list
24 goes on and on.
25
Q And on occasion, you will do an angiogram
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1 as part of your presurgical clearance as requested
2 by another physician?
3
A Well, the angiogram would not be requested
4 by the other physician. A preoperative clearance
5 would be requested.
6
Q Yes, it was my bad sentence structure, but
7 that's what I meant.
8
A And the angiogram would be performed, I
9 think, uncommonly, not rare, but uncommonly.
10
Q And you have on occasion performed an
11 angiogram the day before surgery? That's happened,
12 I'm sure, at your institution, with you?
13
A I can't recall having done that.
14
Q You are not saying it hasn't happened, you
15 just can't recall, sitting here?
16
A I haven't done it and -- I can't recall,
17 Ms. Cohen -- I don't remember ever seeing a case
18 where it was done unless it was before an emergency
19 cardiac procedure. That's the one caveat. That's
20 the one exception: A patient comes in who is
21 really, you know, in extreme risk, from a cardiac
22 point of view, and we would do an angiogram and see
23 that they have critical disease and have to go to
24 heart surgery because you have no choice. and that
25 happens.

1
A The definition of ·standard of care.· as I
2 use it, is what a physician would do in the same -3 of a same or similar type of practice or field of
4 medicine under same or similar circumstances.
5
Q And in this case -- I know you have your
6 notes there and the affidavit -- you have formed
7 opinions that there are deviations from the standard
8 of care?
9
A Yes. ma'am.
10 Q I think you told me before it's specific to
11 Or. Gandy?
12 A And Dr. Frohwein.
13 Q Anybody else in this case that you are
14 critical of?
15 A Well, I believe that I'm critical of some
16 of the other care. Those are just the two doctors
17 that I focused on.
18 Q To be fair, those are the ones you are
19 qualified to speak to in terms of standard of care;
20 true?
21
MR. TRASK: Object just to the extent that
22 that assumes that he knows what the Georgia standard
23 is -24
THE REPORTER: I can't hear you.
25
MR. TRASK: The question assumes that he
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1
That's the only instance I can really
2 remember. Patients don't go to surgery electively
3 after an angiogram.
Q While you are over there, can you pass that
4
5 Exhibit 10 folder to me just so I can flip through
6 it while I'm talking?
7
A Yes, ma'am.
8
Q I think we've already covered this point,
9 but in terms of the number of hours before you
10 signed the affidavit, you just have no recollection
11 of how many hours it was?
12
A It was -- I mean, I went through the
13 records, I felt comfortable that I understood the
14 facts of the case, and -- I don't recall how many
15 hours it took me. It was commensurate with the
16 records. I don't remember.
17 Q Have you ever had another case as an expert
18 witness which involved issues that you think are
19 similar to this one?
20
MR. TRASK: Object to form.
21
THE WITNESS: I can't remember one, no,
22 ma'am.
23 BY MS. COHEN:
24
Q What is the definition of the "standard of
25care ?

1 knows what the Georgia standard is on qualification,
2 but he can answer if he can.
3 BY MS. COHEN:
4
Q In this case, you are qualified to speak to
5 cardiology standard of care opinions?
6
MR. TRASK: Same objection.
7
THE WITNESS: I believe that is true.
8 BY MS. COHEN:
9
Q And so can you just start with -- I guess
10 start with Dr. Gandy and list for me what you
11 believe are standard of care deviations.
12 A Other than whafs in the affidavit?
13 Q No. I just want you to tell me your
14 opinion. You told me before the affidavit doesn't
15 provide me with everything I need, so -16
A Okay.
17
Q And you are looking at pink sheets of paper
18 there?
19 A Mauve, actually.
20
Q You have the 64-crayon box?
21
A Yes.
22
Q Did you write those yesterday, either
23 during or after meeting with Mr. Trask, or were
24 those prepared before that?
25
A They were prepared before.
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1
Q And you went through them with Mr. Trask
2 yesterday?
3
A I read them to him quickly.
4
Q Okay. Go ahead, please.
5
A Actually, I read them over the phone to him
6 precisely.
7
Q When was that?
8
A We spoke on the phone last night for a
9 while and this morning.
10
Q Oh, so you've had a meeting and then two
11 calls before today?
12
A Correct.
13
Q Old he give you any pointers for today's
14 deposition: Things to get into, things to stay out
15 of, that kind of thing?
16
MR. TRASK: Let me object to that to the
17 extent it seeks my theories of the case and that's
18 protected.
19
MS. COHEN: I don't think it's protected
20 under Georgia case law if you shared them with this
21 expert witness, so -22
MR. TRASK: I'll just make the objection
23 for the record -24
MS. COHEN: Okay.
25
MR. TRASK: -- that it's a protected area.

1

A 'Who is coming to take my deposition.'
Q Did he correctly describe the three of us?
3
A Actually, Ms. Cohen, he spent a hundred
4 percent of his time on you.
5
Q No, he didn't.
6
A He actually did.
Q I'm sure there was a lot about -7
8
MR. TRASK: You can tell her what I said.
9
MS. COHEN: I don't even want to ask.
10
MR. PANNIER: My feelings are hurt.
11 BY MS. COHEN:
12
Q Anyway, anything else? Any other questions
13 you asked or14
A No. I basically just went down my list of
15 opinions and he asked me, you know, some
16 questions - obvious questions about different
17 things.
18
Q So let's just go down your mauve list,
19 please.
20
A Okay. First of all, Dr. Gandy recommended
21 an angiogram which was unnecessary and not indicated
22 and-a Go ahead. Tell me when you are done with a
23
24 point. I don't want to interrupt you. So you tell
25 me when you finish a specific point before you move
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1
You can go ahead and answer.
2 BY MS. COHEN:
3
Q Did Mr. Trask give you any pointers for the
4 deposition: Things to say, things not to say,
5 anything like that?
6
A I don't think so, no. I mean, he asked me
7 a bunch of questions about my opinions.
8
Q Did he give you direction, in other words,
9 things that you should get into and things you
10 should not get into?
11
A No.
12
Q Did he tell you anything about what you
13 would be qualified to speak to? In other words, did
14 he say to you, Look, based on Georgia law, you can
15 get into this, but not this?
16
A No.
17
Q Other than the meeting with him yesterday
18 in the morning, were there things that he told you
19 in the subsequent calls that were new to you, you
20 know, any new information you didn't know already?
21
A I don't think so.
22
Q Did you ask him any questions in any of
23 your sessions with him yesterday?
24
A Yes.
25
Q What did you ask him?

1 to the next one, and I'll ask you some follow-up
2 questions.
3
A So you want to do questions on pOint by
4 point, not wait until the very end?
5
Q Yes.
6
A So I'll finish No.1. and then we'll 7
Q Yes, please.
8
A I'll start No.1 one again.
9
Q All right.
lOA Number 1, Dr. Gandy recommended an
11 angiogram which, in my opinion, was not indicated;
12 it was below the standard of care to recommend an
13 angiogram for Ms. Bowie; independent of that, it had
14 significant risk for nephrotoxicity; independent of
15 that, it had significant risk for nephrotoxicity
16 based upon the way that it was recommended and
17 designed by him, and it was done for a
18 nonindication, theoretically for a patient with
19 chest pain and ischemia.
20
The patient had no chest pain four weeks
21 prior to the angiogram and had no evidence for
22 ischemia; and therefore, if you look at the
23 benefit/risk ratio or the risk/benefit ratio. either
24 way, it definitely recommends against an angiogram
25 for Ms. Bowie.

166

168

GRADILLAS COURT REPORTERS
(310) 859-6677

54~j

Jay Schapira 7/112008

)

1
Q You apparently have an urgent call from
1
Q She had an abnormal EKG; true?
2 your assistant, so we need to go off the record.
2
A Yes, but not showing -- not indicating
3
A Oh, I do?
3 ischemia.
4
Q Yes.
4
Q She had an abnormal stress test that was
5
A Okay.
5 performed by Dr. Klein; true?
6
MS. COHEN: I just got a note.
6
A Not in the sense as ifs analyzed for the
7
THE VIDEOGRAPHER: We are going off the
7 purpose of a preop clearance, no, because she had no
8 record. The time is 5:43 p.m.
8 reversible defects.
9
(Recess taken at 5:43 p.m. to 5:53 p.m.)
9
Q And you have now given your explanation.
10
THE VIDEOGRAPHER: We are going back on the 10 Let me make sure that I ask my question and get my
11 record. The time is 5:53 p.m. Please continue.
11 answer.
12 BY MS. COHEN:
12
You agree that there was an abnormal EKG;
13
Q We broke so you could take that call. I
13 true?
14 hope everything is okay.
14
A Let's get the EKG out. Let me just
15
A Yes.
15 specifically see that in my mind, if you have it
16
Q We got through point one on your list of
16 handy, please.
17 criticisms of my clients. And just try to pick up
Q Yes. If not, I can find it.
17
18 where we left off.
18
A Thank you.
19
If Ms. Bowie had had chest pain and
19
Q And I have just handed you my copy, but if
20 Ischemia - I know you've given your opinion that
20 we need to, we can -- obviously, it says on the top
21 she did not -- then those would be appropriate
21 "abnormal EKG"; right?
22 indications for an angiogram; true?
22
A It's a right bundle branch block. It's a
MR. TRASK: Object to form.
23
23 mild abnormality. It does not show ischemia.
Q You'd agree it is an abnormality on the EKG
24
THE WITNESS: It would depend upon the
24
25 characteristics of the chest pain and the details
25 that I have just handed you?
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1 and characteristics of the ischemia.
2 BY MS. COHEN:
3
Q The break sort of slowed me down In trying
4 to follow up on that, but I believe what you said is
5 that the basis for you saying there was not proper
6 indication for the procedure was the lack of chest
7 pain, the lack of ischemia; true?
8
A Yes.
g
Q And you also mentioned that -10
A And other factors as well, but those
11 specifically.
12
Q That there was significant risk for
13 neurotoxicity?
14
A Nephrotoxicity.
15
Q I'm sorry, I've done that again. For
16 nephrotoxiCity, and that's what we talked about
17 already?
18
A And there was no history of a recent acute
19 MI and there was no indication on the EKG that it
20 had changed and there was no history of documented
21 coronary artery disease and there was no history of
22 heart failure, there was no evidence for left
23 ventricular dysfunction, she had no valvular heart
24 disease. So all of those are reasons why she did
25 not need an Invasive angiogram.

1
A Yes. Not one, though, that is correlated
2 with coronary disease.
Q And you'd agree that the stress test that
3
4 was performed on the 21st by Dr. Klein was abnormal;
5 true?
6
A No. I agree with that? No, I do not agree
7 that it was abnormal.
8
Q So you are calling the stress test normal?
9 That's part of the basis of your opinion?
10
A Well, let's get out the stress test and11
Q You are welcome to. Your records are right
12 here. There you go.
13
If I find them quickly, I will hand them to
14you.
A Thank you.
15
16
MR. TRASK: Are you looking for Klein's
17 report?
18
THE WITNESS: Yes, Dr. Lloyd Klein's
19 report. There are actually two reports. There Is a
20 handwritten one and there Is a typed one.
21 BY MS. COHEN:
22
Q I can tell you the language in it -- I
23 found it - if you'd like.
24
A Yes, ma'am.
25
Q Let me see If I can pull it out here.
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1
MR. TRASK: Here you go.
2
THE WITNESS: And if we could find that
3 handwritten one, also, please.
4 BY MS. COHEN:
5
Q And you are looking at the same report I am
6 from 6/21/2002?
7
A Yes, ma'am. And there is another report
8 I'm looking for as well. It's a handwritten report.
9
Q We'll get to that. Let me just ask one
10 question, and I'll try to find it in this package
11 also.
12
A Thank you.
13
Q 612112002 and it says, "There is a moderate
14 fixed defect involving the anterior wall,· under the
15 perfusion findings?
16
A Yes.
17
Q 'Consistent with attenuation artifact"?
18
A Correct.
19
Q And then it says, ·Septal motion consistent
20 with BBB'- That's what?
21
A That the septal motion is consistent with
22 bundle branch block.
23
Q Uh-huh, a block.
24
And the ejection fraction is calculated at
2564 percent; true?

1
Q And so that's another factor for why you
2 think the angiogram was not indicated, because you
3 consider this to be nonnal; right?
A The reason I consider the angiogram not to
4
5 be indicated is because of the negative predictive
6 value of this stress test.
Q If you had a stress test right now, would
7
8 it have the same findings as this?
9
A I would be okay with it. If I had a right
10 bundle branch block, I would be fine.
11
Q What is a right bundle branch block? What
12 is that considered?
13
A It's actually a nonnal finding. You find
14 that in many people with no structural heart
15 disease. This was studied in San Antonio, Texas, of
16 all places, you-all were talking about, where they
17 let people who have right bundle branch blocks fly
18 jets and they let them go through jet training
19 school. because it's not correlated with structural
20 heart disease oftentlmes.
21
Q What about the fixed defect in the anterior
22 wall?
23
A Well. Dr. Klein calls it an -- it's
24 consistent with an attenuation artifact.
Q What does that mean?
25
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1
A Yes.
2
Q Now, what would one of our ejection
3 fractions be, sitting in this room, assuming we -4 looking at all of us?
5
A Well, probably normal. Yours is about
6 95 percent. No, I'm just teasing. 60, 60, 95.
Q What's normal?
7
8
A Above 50 to 55.
Q And-9
10
A Just teaSing. I would antiCipate yours
11 being normal.
Q Good. I was getting worried there.
12
You'd agree this is not a norma! stress
13
14 test based on this report?
15
MR. TRASK: Object to form.
16
THE WITNESS: I believe this is a normal
17 stress test in terms of showing no reversible defect
18 and no ischemia, which is the clinical question.
19 BY MS. COHEN:
20
Q But it's not a completely normal stress
21 test. I know you want to have your -- you know,
22 what the indications are for catheterization. I'm
23 talking in general.
24
A I believe that this is a normal stress test
25 for this patient, yes.

1
A Attenuation artifact?
2
Q Uh-huh.
3
A An attenuation artifact is seen in women
4 and it's a breast attenuation because the breast
5 overlies that portion of the anterior wall.
Q So is it your opinion that this is a normal
6
70r abnonnal stress test?
8
A This is a nonnal stress test for this
9 patient.
10
Q And because this is a normal stress test,
11 you believe that that, amongst other reasons, is why
12 the angiogram was not indicated?
13
A I think because this is a normal stress
14 test for this patient because it shows no ischemia.
15 there is no reversible defect, there is no angiogram
16 indicated, and that's one reason, but there is
17 others as well.
18
Q Do you agree that when Ms. Bowie presented
19 to Dr. Gandy in the beginning of June, she
20 complained of chest pain?
21
A Yes, ma'am, which resolved.
Q When do you think it resolved?
22
23
A Let me get my notes here.
Q Your notes are probably underneath there.
24
25
A Where is the stress test in the folder
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1 about as opposed to the other doctors that you

1 here? Just mark it.
2
Q Right now you are looking for when her
3 chest pain resolved, in your opinion?
4
A Yes, ma'am. It's just that I 5
MR. TRASK: There Is the stress test.
6
THE WITNESS: Okay. The chest pain
7 resolved. First of all, there was no chest pain
8 that occurred with the provocative test on
9 June 21 st. Adenosine is designed to provoke chest
10 pain. And what Ms. Bowie had was only the symptoms
11 that one would expect with adenosine, that is, some
12 shortness of breath and wheezing, because she wasn't
13 asthmatic.
14
Actually, adenosine is a relative
15 contraindication to be given to an asthmatic, but it
16 was. And even though it's probably even more
17 Significant when an asthmatic makes it through this,
18 with this type of test, she did make it through -19 BY MS. COHEN:
20
Q What do you mean "make It through"?
21
A - she had no chest pain on the day of the
22 test, which was 6/21/02.
23
Q Did you see any notes by Dr. Gandy or any
24 other doctor describing that she did, in fact, have
25 chest pain at the time of her stress test on

3
A No. I think it would be more pertinent to
4 be described by the doctor who Is actually doing the
5 test, who would be there during the test. The
6 doctor is there during the test, as you know.
Q Have you read any transcript or testimony
7
8 of Dr. Klein to see what he really recalls or
9 thinks?
10
A I don't recall.
11
Q And you can't recall any notes talking
12 about chest pain during her stress test; true?
13
A I recall notes talking about denying
14 complaints of chest pain 15
Q Okay.
16
A - oh, except, of course, the note by
17 Dr. Frohwein, saying the patient had unstable angina
18 and chest pain, which is on his cath report, which,
19 of course, the patient didn't have. That one I do
20 recall.
21
Q You mean ·unstable and positive"?
22
A 'Unstable angina and" -- yeah, whatever the
23 wording was. That one I recall. I remember that
24 comment, which is completely inaccurate.
25
Q That's not what I'm talking about, but
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1
2
3
4
5
6
7

June 21st, 2002? Do you have any recall of those
notes?
A You would have to show those to me. I
don't remember those specifically, and I think that
there is notes by Dr. Rogers and Dr. Murphy that she
did not have chest pain, plus subsequent notes,
several times, that her chest pain had resolved.
8
Q But that's a significant piece for you,
9 that is, you are telling us that it's a significant
10 factor that she did not have stress test chest
11 pains; true?
12
A Correct.
13
Q Okay.
14
A That's part of the stress test, because it
15 would be reported, of course.
16
Q Where would it be reported?
17
A Where would it be reported?
18
Q Uh-huh.
19
A It would be under the ·Clinical findings
20 and symptoms, • where it says "Typical symptoms with
21 adenosine infusion.· It's a wheezing and shortness
22 of breath in an asthmatic.
23
Q In terms of the doctors assessing whether
24 she had chest pain during her stress test, that
25 would be something her cardiologist would ask her
178

2 mentioned; right?

1 that's fine.
2
Angina -- what's your definition of
3 "angina"?
4
A Angina is -- angina pectoris is pain in the
5 chest brought on by blockages in coronary arteries.
6
Q What's meant by ·unstable angina," as that
7 term is used by the ACC or cardiologists generally?
8
A A change in the pattern, whether it be
9 frequency or severity, or coming on with less
10 exertion or more difficult to relieve or becoming
11 more prolonged.
12
Q That's -- you are talking about chest pain
13 specifically?
14
A Yes, angina.
15
Q Have we covered everything on this first
16 point on your pink Jist -- mauve, sorry, mauve list?
17
A I guess, just to finish one of the answers,
18 and that is the office visit of 916102, which is the
19 visit three days prior to the angiogram being
20 performed - it's an office visit to Dr. Gandy -21 where it says specifically that, NThe patient denies
22 any complaints of chest pain.·
23
Q You studied all of the notes from the
24 Cardiology Group pretty carefully, didn't you?
25 Those were the ones I'm sure you would have looked
ISO
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1 at most closely.
2
A I believe so.
3
Q All right. You'll notice that both in
4 Dr. Gandy's, while you are looking at this, 9/6/02
5 note"" both In Dr. Gandy's 916102 note, as well as
6 in Dr. Murphy's July 22nd note, both of the
7 physicians discussed with Ms. Bowie the potential
8 risk of contrast nephrotoxicity; right?
9
A I see it in -- I believe it's in the notes.
10 I don't know if It was discussed with the patient,
11 but it's in the notes.
12
Q It's both in the notes and in the sworn
13 testimony of the physicians that both of them
14 separately and independently discussed specifically
15 nephrotoxicity with the patient; true?
16
A I'll assume that to be true.
17
Q And there is no -- Ms. Bowie didn't refute
18 that in her testimony, did she?
A Not that I recall.
19
20
Q It was described by the physicians to her
21 as a specific risk, and she accepted that risk in
22 signing the consent form; true?
23
A True.
MR. TRASK: Object to form.
24
25
Well, in addition to form, it calls for a

1 consent for a procedure she doesn't need, I don't
2 know how that works.
3
Q So what you are saying is since you weren't
4 there for these conversations, you can't Jump back
5 in time and understand what went on; is that what
6 you are saying?
7
A No.
8
Q You just said that. I mean, for this one
9 specific part of the deposition, all of a sudden you
10 are hesitant to go in and make an opinion about what
11 happened In 2002, but yet you were free to do that
12 about everything else; isn't that true?
13
A No.
14
MR. TRASK: Object to form.
15
THE WITNESS: No.
16 BY MS. COHEN:
17 Q Let me ask you this. You have seen the
18 notes saying that she was told about nephrotoxicity.
19 A Let me look at them again. Let me get
20 Dr. Murphys note out.
21
Q I'll read it to you. Do you want me to
22 read it to you?
23
A I would be happy to read it myself.
24 Q I have some markings on this page.
25
A I'm sorry.
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1 legal conclusion. No foundation.
You can answer if you can.
2
3
THE WITNESS: Not knowing the specific
4 content of the conversation of what she was told, I
5 have difficulties understanding informed consent,
6 especially when I wasn't there. I don't know what
7 was said and - but I think that in order to answer
8 the question, I have to assume that she was given
9 correct information, not misinformation. And I
10 think that she had to be given misinformation when
11 she was recommended to have an angiogram.
12 BY MS. COHEN:
13
Q Now you are just speculating that she
14 was -- you know, two answers ago it was, yes, you
15 know she didn't dispute that in her deposition, and
16 yes, the doctors both testified, and now you are
17 speculating that she wasn't told something.
I mean, you are just speculating, aren't
18
19 you, Doctor?
20
A No. I said I assume. I said I didn't
21 recall what she said in her deposition. I didn't
22 say she didn't. And I don't recall that the doctors
23 told her, from their notes. They discuss it, it's
24 in the notes, but I don't know that they discuss it
25 with her. And as far as her getting an informed

1
Q That's okay.
2
A I can find my copy. I have Dr. Murphy's
3 records here. I had Murphy's records segregated
4 out.
5
MR. PANNIER: As you were listing the
6 records ear1ier in the depOSition, you didn't list
7 records from Dr. Murphy's office. You may have them
8 to the extent they are in the cardiology records.
9
THE WITNESS: No, I had separate records.
10
MS. COHEN: Maybe they are on the DVD.
11
THE WITNESS: No, I have got them here.
12 They were In my box. I have got Murphy records.
13
MR. TRASK: Here are the records she's
14 talking about.
15 BY MS. COHEN:
16 Q On July 22nd, 2002, Murphy writes in his
17 recommendations, ·Patient has expressed a
18 willingness to consider revascularization via
19 angloplasty, if indicated, being fully cognizant of
20 the potential risk of nephrotoxicity from the
21 contrast required for this.·
22
Had you seen that before or missed that?
23
MR. TRASK: Which page of the letter are
24 you on?
25
MS. COHEN: Page 2, under
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"Recommendations.·
THE WITNESS: I remember it because I
remember specifically that interesting typo.
BY MS. COHEN:
Q You wanted to look at that. I'm ready to
move on to the next page -- the next item on your
mauve sheet. What's NO.2?
8
A Or. Frohwein puts in his report that the
9 patient had chest pain and unstable angina, and this
10 is incorrect.
11
Q So you think he put down 'chest pain and
12 unstable angina"?
13
A Yes.
14
Q All right. Is that it for No.2?
15
A Yes. Ifs in his report.
16
Q You think that both unstable angina and
17 chest pain are in his report of September 9th and
18 are related to the procedure; is that what you are
19 saying?
20
A All my records are kind of rearranged. I
21 don~ know where anything Is anymore.
22
Q I'm sorry. It's my fault.
23
You think this No.2 is pretty simple. Is
24 there anything more to it other than you believe
25 that he has incorrect information in his report?

1 trial. Either way is fine.
2
A If she had unstable angina alone; is that
3 your question now?
Q And chest pain, which is the phrase you
4
5 used. I'm picking up your language here.
6
A If she had unstable angina and chest pain,
7 yes, she would need that -- an angiogram, yes.
8
Q What's No.3 on the mauve list? Let's move
9 to that one.
10
A I didn't find unstable angina anywhere else
11 in the case because it's not there.
12
Q Let me ask you this. Why would someone
13 want to do a procedure on a patient? Why would a
14 physician care? I mean, you act like there Is some
15 big, you know. conspiracy here.
16
A Well, no. I don't think you know me well
17 enough to know what I'm thinking.
18
I know that Or. Gandy was supposed to be
19 there and do it and he didn't, and Or. Frohwein
20 picks up the case and does it. What the motivation
21 of Or. Gandy was for doing this case, I'm nonplussed
22 here. I mean, I don't know. I would have to
23 speculate as to why he was doing it. It certainly
24 wasn't indicated. It certainly put this patient at
25 significant risk. It certainly had no clinical
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1
A Well, I think that he put down information,
2 Ms. Cohen, that is, frankly, wrong, that he doesn't
3 have any basis for, but it does justify an
4 angiogram. So he put down what would justify an
5 angiogram as opposed to the truth about this
6 patient, which does not justify an angiogram.
7
Q Just so we're on the same footing here, if
8 she had unstable angina and a positive thallium
9 stress test, that would be an appropriate indication
10 for an angiogram?
11
MR. TRASK: Object to form.
12
THE WITNESS: Not exactly. If she had
13 unstable angina and if she had reversible ischemia
14 of a substantial degree on her stress test -15 BY MS. COHEN:
16
Q That's not what you said a minute ago.
17
A -- then she would -Yes, it is.
18
19
-- then she would be justified in having an
20 angiogram, but that's not what she has.
21
Q Well, I wrote down what you said a minute
22 ago. You said if she had unstable angina and chest
23 pain, then that would be justification for an
24 angiogram.
25
We can check it or we can just wait for

1 value for the healthcare of this patient.
2
I mean, did it create a revenue event? I
3 think it did. Did it help this patient? No. Did
4 it hurt her? Yes. I think it led to her death.
5 And, you know, I think that there was absolutely no
6 justification to do it.
7
And just so we are clear -- I was going to
8 come back to this question in a little bit -- but
9 your whole opinion about Or. Gandy and the Atlanta
10 Cardiology Group and Or. Frohwein about their
11 actions causing or contributing to this lady's death
12 is -- rests on your opinion that the 25 eels of dye
13 caused nephrotoxicity; right?
14
A No.
Q Well, you said that earlier today.
15
16
MR. TRASK: Object to form.
17
THE WITNESS: Did not.
18 BY MS. COHEN:
19
Q So you don't think the 25 cc's caused the
20 nephrotoxicity?
21
A Wrong, but that's not the only factor.
22 It's that and other factors.
23
Q But your opinion about what caused the
24 acute renal failure is 25 ce's of the dye causing
25 the nephrotoxicity.
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1
A Plus other factors, yes.
1
(Record read as follows:
2
Q But you don't think that she would have
2
"0 Your opinion, to a reasonable degree
3 suffered acute renal failure without the dye causing
of medical probability, Is that the dye caused
3
4 the nephrotoxicity; true?
4
nephrotoxicity which resulted ultimately in her
5
MR. TRASK: Object to form.
5
death?")
6
THE WITNESS: The dye and the other
6
THE WITNESS: Do you want me to answer that
7 factors.
7 question?
8 BY MS. COHEN:
8 BY MS. COHEN:
9
Q In your opinion, to a reasonable degree of
9
0 Uh-huh.
10 medical probability, would she have suffered acute
10
A I think it was a major significant
11 renal failure even in the absence of the 25 cc's of
11 contributing factor, along with other factors that I
12 dye?
12 mentioned, yes.
13
MR. TRASK: Object to form.
13
0 Without the presence of the dye causing
14
THE WITNESS: In my opinion, to a
14 nephrotoxicity, would Ms. Bowie, in your opinion,
15 reasonable degree of medical probability, if she had
15 have suffered from acute renal failure?
16 not had the angiogram done, she would not have
MR. TRASK: Object to fonn.
16
17 received the 25 cc's of contrast, she would not have
17
An angiogram without the dye or -- I
18 become hypovolemic, and she would not have become 18 mean-19 hypovolemic to the point where -- and if she had not
19
THE WITNESS: If Ms. Bowie had not had the
20 been scheduled for a procedure immediately to
20 angiogram at all, I do not believe she would have
21 follow, she would have not suffered her acute renal
21 had acute renal failure.
22 failure.
22 BY MS. COHEN:
23 BY MS. COHEN:
23
0 And specifically, In the angiogram, what
24
Q In your opinion, to a reasonable degree of
24 you think led to the nephrotoxicity is the use of
25 medical probability, in the absence of the 25 cc's
25'this contrast?
191
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1 of dye causing the nephrotoxicity, she would not
2 have suffered acute renal failure?
3
A No, ma'am. I'm trying -- I'm not saying
4 that. What I'm saying is something different.
5
The contrast had something to do with it,
6 but the contrast, even though it was given, was not
7 managed properly. There was no hydration given, the
8 Mucomyst wasn't completed, the two procedures were
9 scheduled back to back, which is improper. I mean,
10 there are lots of other things besides that. The
11 whole concept was ill-conceived.
12
0 Your opinion, to a reasonable degree of
13 medical probability, is that the dye caused
14 nephrotoxicity which resulted ultimately in her
15 death-16
MR. TRASK: Objection. Asked and answered.
17 BY MS. COHEN:
18
0 -- right?
19
A I can't do any better.
20
0 Well, we are going to get that question
21 answered or we can go to the judge.
22
MR. TRASK: He's already answered It.
23
MS. COHEN: No.
24
Can we have that read back when you have a
25 chance.

1
A Among other factors. I think that was a
2 big factor. I think the volume contraction, the
3 hypovolemia, the lack of completion of Mucomyst, the
4 lack of proper hydration, the presence of
5 back-ta-back procedures from the 9th and the 10th,
6 all of it led to that.
7
0 Could any of that without the dye, In your
8 opinion, have caused her acute renal failure if
9 there was no dye involved?
10
. MR. TRASK: Form.
11
Go ahead.
12
THE WITNESS: If she had not had the
13 procedure on the 9th, I do not believe she would
14 have had acute renal failure.
15 BY MS. COHEN:
16
0 What's next on your list?
17
A Dr. Gandy and Dr. Frohwein did not notify
18 Dr. Murphy directly of the date of the cath so that
19 Dr. Murphy could make the proper strategy and
20 protocol for the prevention of nephrotoxicity.
21
0 What do you mean by that?
22
A I think that the role of Dr. Gandy is that
23 he is - needs to communicate what he's doing with
24 the other doctors involved -- mainly, Dr. Murphy and
25 Dr. Mcleod _. and that he needs to talk to them
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1 about what he's doing, that he's planning to do an
2 angiogram, if he gets to that point, and that he
3 should allow the nephrologist to design a protocol
4 which would be appropriate for this patient, not
5 only in terms of the angiogram, but in terms of the
6 preparation, the fluids, and not doing back-ta-back
7 procedures, and protecting this patient properly.
8
Q Can I look at your list for a moment? I
9 just want to make •• I was asking about something
lOelse.
11
What are the proper measures that you think
12 should have been taken -- or that you think could
13 have been taken? What are you talking about there?
14
A The proper measures are hydration, oral and
15 I. V. hydration, prior to the angiogram, assuming
16 it's done, of course.
17
Q No, no. I think you are talking about so
18 that Dr. Murphy could take proper -- isn't that what
19you said? You sald-20
A Yes.
21
Q -- ·so that proper measures could be
22 taken"?
23
A What proper measures could he take?
24
Q You are saying that if Dr. Gandy and Dr. -25 If Dr. Gandy had communicated, he could have taken

1 done that with the information?
2
A I am making the assumption that Dr. Murphy
3 would have reacted with care, within the standard,
4 for a patient like Ms. Bowie. I am, yes.
5
Q Whafs the next thing on your mauve list,
6 please? I'm just trying to move us through this.
7
A Dr. Rogers and Dr. McLeod also did not know
8 about the precise date of the cath, and I don't
9 believe Dr. McLeod knew that the patient was having
10 an angiogram the day before the orthopedic surgery,
11 nor did Dr. Rogers.
12
Q And what's next on your mauve list. please?
13
A Number 5, Dr. Frohwein was not aware of
14 Ms. Bowie's creatinine levels prior to the
15 performance of his procedures. Also, that
16 Dr. Frohwein unnecessarily did a left
17 ventriculogram when they had very good evidence that
18 her ejection fraction was normal. There was no
19 reason to do that left ventriculogram.
20
I can just tell you right now, Ms. Cohen,
21 when someone does a left ventricular in addition to
22 a coronary angiogram. it takes up extra contrast and
23 it is an extra thing that you can bill for.
24
Q Well, you are just·· you are now Just
25 assigning sinister motives to Dr. Frohwein and
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1 proper measures -2
A Well-3
Q -- what are you talking about?
4
A -- I'm saying -- let me back up one step.
5 Dr. Gandy plans to do an angiogram. He doesn't show
6 up for it, but he plans to do it. Dr. Gandy doesn't
7 make Dr. Murphy aware of exactly when ifs going to
8 be done so that Dr. Murphy can plan an appropriate
9 nephrotoxicity prevention protocol.
10
Q That's what "m asking about. What are you
11 talking -- what nephrotoxicity prevention protocol?
12
A Oh, "Please give this patient copious oral
13 fluids before, get her blood pressure under -14 better control, give her renal vasodilators, have
15 this patient take Mucomyst, don't plan back-to-back
16 procedures where she could potentially become
17 hypovolemic or hypotensive, give her pre-cath,
18 intra-cath and post-cath fluids for a minimum of 24
19 to 48 hours, preferably 48 to 72, measure
20 creatinines at 24, 48, and 72 hours after the
21 procedure to ensure that there has been no renal
22 Insult. " And if there has been, then, you know,
23 follow this along, treat it, and prevent the adverse
24 reactions from happening.
Q You are assuming that Dr. Murphy would have
25

1 Dr. Gandy.
2
Is there any evidence at all that anyone
3 did anything to gain extra money in this case?
4
A Well, that would be one.
5
Q Well, you are just speculating.
6
A Well, there is no reason to do this test.
7 It's harmful for the patient. It has no utility and
8 it's harmful for the patient. What other reason is
9 there?
10
Q I can assure you that all the cardiologists
11 who read this deposition are going to be really
12 disturbed by your comment, because that's really
13 unprofessional and rude. Let's just go on.
14
A I'll tell you, Ms. Cohen, it's not. And
15 that's what the ethics talks about from the American
16 College of Cardiology, that this kind of stuff
17 should not be done, and that is a guideline and that
18 is a standard of care.
19
Q Have you looked at the expert witness
20 guidelines of cardiologists by the ACC?
21
A I certainly have.
22
Q Have you ever been taken to task for
23 violating them?
24
A I never have violated them.
25
Q Are you sure?
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1
A I'm positive.
2
Q You are sure there has been no case where
3 you've been taken to task for them?
4
A I'm certain.
5
Q Okay. Of all the cases around the country,
6 you are sure about that?
7
A You know what? I know those guidelines
8 very well and I'm not being taken to task right now.
9
Q Oh, I'm not talking about now.

1

A Well, the roofer who didn't finish my roof

2 and took the money and left, yeah, that was related

3 to money and a bad roof.
4
Q Anything that would be considered outside
5 the realm of a med mal lawsuit or just a contract
6 money dispute, any other type of laWSuits that
7 you've ever been sued in?
8
A There has been shoddy workmanship done on
9 my home that we withheld payment until it was
10
A And I have not, no.
10 corrected. There has been -- every time you get
11
Q Not in any trial testimony that I've read?
11 somebody to work on your house, there is what's
12
A Not that I can recall, no.
12 called a construction lien or -13
Q Okay. Let's go to the next one on the
13 Q That type of lawsuit.
14 mauve sheet, please.
14 A -- a mechanic's lien filed. There is lots
15
A So, we were talking about the left
15 of those. They file it every time you sign a
16 ventriculogram that Dr. Frohwein did for no reason, 16 contract with them, so there is probably dozens and
17 dozens and dozens of those.
17 and he did not know the case, he did not do a
18 Q Yeah.
18 history and a physical on this patient prior to
19 doing the angiogram, he wasn't familiar with the
19
A The plumber,. the carpenter, the drywall
20 guy, the tile guy, the foundation guy, the concrete
20 patient. You need to be familiar with the patient
21 guy, they all file mechanic's liens.
21 before you do an angiogram.
22
Q Those would be it?
22
Q Have you ever been accused of doing
23
A That's alii can remember. We can run a
23 unnecessary procedures to make money?
24 computer check on me and we can see.
24
A No.
25
Q I'm sure you would remember lawsuits.
25
Q In any lawsuit filed against you or your
199
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1 corporations, the many of them?
2

A No.

3
Q Okay. I'm sure you are aware of all
4 lawsuits that have been filed against you and you
5 have answered?
6
A What does that mean, "I have answered"?
7
Q Well, I mean, you are aware -- there could
8 be a new lawsuit filed in the last week that hcisn't
9 been served on you, I suppose. I didn't want to -10
A There could be one that was filed yesterday
11 that I wasn't aware of.
12
Q But all the lawsuits -- I mean, we'll get
13 around to this in a little while, but you've been
14 named as a defendant in how many lawsuits? Not just
15 med mal ones, how many different lawsuits in total?
16 Can you name the number for us?
17
A Five medical malpractice suits and there
18 has been a couple of other suits with nonmedical
19 things, like the roofer who didn't finish the roof.
20
Q Just a couple of those other ones?
21
A I don't recall. Let's see. There is -22 maybe there Is two or three or four. I don't know.
23 I don't keep trade
24
Q And you are telling us they are all
25 bUSiness actions like related to money?

1
A I may not. If they are not consequential,
2 I probably -- I might not.
Q So let's just finish going over it. We'll
3
4 come back to a couple of those questions before a
5 break. Let's just finish getting all of your
6 opinions.
I can't remember which number we left off
7

80n.
9
A Number 6, Dr. Frohwein and Dr. Gandy did
10 not order special measures to reduce the
11 nephrotoxicity of the contrast before, during, or
12 after the cath, Dr. Frohwein did an LV gram and
13 should not have.
14
Q Is that different from what we've already
15 talked about or is that -16
A I believe that's the same.
17
Q Okay.
18
A Number 7-19
Q So it would really be NO.6. I mean,
20 those -- I guess it doesn't matter, but just so I'm
21 keeping track.
22
A Number 7-·
23
Q It didn't sound like anything new to me.
24 Would you agree with that?
25 A I think it's the same.
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1

Number 7, she could not take her Mucomyst

2 on Tuesday moming because she would be in the

1
Q And, again, she never had any chest pain
2 during her stress test?

3 hospital and it was not ordered for her after her

<)

"

3
A This patient had the normal reaction to
4 adenosine for an asthmatic during the stress test.
5 her Mucomyst. And Dr. Gandy and Dr. Frohwein should 5
Q The shortness of breath you described -6 have known that, that she was having orthopedic
6
A Yes.
7 surgery the nex1 day and she would not be taking
7
Q -- earlier?
8 oral medications because she was having general
8
A Yes. That's not an anginal equivalent
9 anesthetic.
9 here.
10
And since they designed the cath around the
10
Q I know your opinion is there was no chest
11 Mucomyst and the Mucomyst was their protection for
11 pain at the time of the stress test. You've said
12 her nephrotoxicity. secondary to contrast, they
12 that; true?
13 didn't even complete giving it nor design this
13
A That is correct.
14 property tor her to complete it, so that's a
14
Q All right. Go ahead.
15 violation of the standard of care.
15
A Number 11, Mucomyst not ordered In the
16
Q Okay. Whats nex1?
16 hospital by Dr. Gandy, and Dr. Gandy does not order
17
A Dr. Frohwein did a left ventriculogram 17 it for her after the orthopedic procedure.
18
Q Now you are on page 2. Can I see that for
18
Number 12. adenosine relatively complicated
19 one moment?
19 by asthma. It's relatively contraindicated by
20
A Sure.
20 asthma.
21
Q Okay. Page 1 of this list has seven items
21
Q What are you talking about?
22 on it. I just want to make sure I know what's
22
A Adenosine was actually not a very
23 coming here. This is a four-page document.
23 thoughtful choice in an asthmatic. Other things
24
Go ahead. Thank you.
24 might have been more revealing.
25
A Dr. Frohwein did an LV gram which Dr. Gandy
25
Number 12, adenosine relatively --I
4 orthopedic surgery either, so she did not complete
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1 advised against and was contraindicated. Dr. Gandy

put in his note, "No LV gram:
For obvious reasons, I agree with Dr. Gandy
on that one. He's right.
On the visit of 712102, there was a plan
in Dr. Gandy's note to schedule a cath if her
creatinine was less than or equal to 1.5. This was
actually dictated by Stormy McBride tor Dr. Gandy,
and this was not followed.
10
Q Next?
11
A The muscular aches went away after the
12 discontinuation of the Zocor, that the aches that
13 she had had before, the chest pains, seemed to have
14 been linked to the muscular aches from her Zocor,
15 and she had no more chest pains after the Zocor was
16 stopped.
17
Q So what are you saying?
18
A I'm saying that I don't -- she never had
19 angina in the first place. She never had angina
20 pectoriS. She certainly never had unstable angina
21 pectoris. She has no coronary artery disease. And
22 all of her tests show that right up to the angiogram
23 and the angiogram confirms it. But the angiogram
24 certainly wasn't necessary to confirm it. This
25 patient never had angina.

1 already read you that one.
2
Q Yes.
3
A 13, renal-- let me see the 9/6/02 note,
4 please, from Dr. Gandy. There is a handwritten
5 note. I know I had it in my records somewhere from
6 this visit.
7
MR. TRASK: From 9/6/02?
8
THE WITNESS: From 9/6/02.
9
MS. COHEN: What are we looking at?
10
MR. TRASK: Gandy's 916102 written note.
11
MS. COHEN: We've been going through a list
12 of his points. It's related to one of them?
13
MR. TRASK: I don't know.
14 BY MS. COHEN:
15
Q Can I help you find something?
16
A Yes, please.
17
Q Tell me.
18
A There is a handwritten note for 916/02 from
19 Dr. Gandy's office.
20
MS. COHEN: We are just going to take a
21 break because there is five minutes left on the
22 Videotape. I can find it in my bag, if I need to,
23 for you.
24
THE WITNESS: Thank you.
25
MS. COHEN: And then let's try to finish as
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1 soon as-MR. TRASK: Now you are talking.
3
THE VIDEOGRAPHER: We are going off the
4 record. The time is 6:41 p.m. This is the end of
5 Media No.2.
6
(Recess taken at 6:41 p.m. to 6:58 p.m.)
7
THE VIDEOGRAPHER: We are going back on the
8 record. The time is 6:58 p.m. this Is the
9 beginning of Media No.3. Please continue.
10 BY MS. COHEN:
11
Q Doctor, we just came back from a break.
12 Just so you know, we are going to try to get this
13 wrapped up soon. I want to finish your list of
14 criticisms, because we stopped on that several
15 times, and then I just had some miscellaneous
16 follow-up questions, but hopefully not too many.
17
You and Mr. Trask talked for a bit on the
18 break. What did you two talk about?
19 A Yes. He and I spoke about one of your
20 questions, and the question was centered around what
21 does the word mean -- -taken to task" mean.
Q You were wondering what I meant by that
22
23 phase?
24
A Yeah. I had a certain-25
MR. TRASK: So was I.

1 had -- I said 'aken to task.·
Let me rephrase it. Have you ever been
3 criticized in any setting for charging
4 inappropriately for procedures?
5
A Not that I know of. Not that I know of.
6
Q Does that clarify?
7
A Yes.
8
Q All right. Let's just finish going through
9 the-10
A I think, as I recall, it was used one other
11 time. Have I been taken to task for something else,
12 and I interpreted it the same way the other time as
13 well.
14
Q I only used it once. That was it.
15
And just so you are clear now, 'aken to
16 task" doesn't mean proven conclusively. That's
17 certainly not what I meant, and I believe·- we can
18 do a search, too, before we break tonight. I think
191 only used it with respect to that one issue.
20
A Okay. Well, I interpreted it as hearing it
21 twice and I didn't understand what you meant by
22 that, but now I do.
23
Q Okay. We'll do a quick search before we
24 break tonight on that, and I want to make sure that
251 did only do it on the one thing I remember.

205

207

2

2

1 BY MS. COHEN:
2
Q This must be a colloquialism that only I
3 use.
4
A Well, I had one meaning in my mind, he had
5 a different meaning in his mind, and -- I'm not sure
6 he had a different meaning in his mind, but he told
7 me that he wasn't sure what it meant and I told him
8 what I think I know what it means, but maybe I
9 don't.
10
So, you asked me a question about had I
11 been taken to task. By that I mean -12
Q Charging money for procedures.
13
A I thought it was -- "taken to task" means
14 where something has been -- you've been accused of
15 something, It's been proven, and it turns out to be
16 true that what you did is wrong and there is no
17 question or doubt. That's what "taken to task"
18 means.
19
Q The question -- I'll ask It again because
20 the question related to whether .- since you were
21 making accusations in this case that I think go
22 beyond the normal -- we were talking about what goes
23 beyond the normal in this case, about Dr. Frohwein
24 and Dr. Gandy charging for things that they
25 shouldn't have. I asked you whether you, In tum,

1
So let's finish up the mauve list.
2
A Some of these are repetitive.
3
Q That's what I thought, looking at it on the
4 break.
5
So what you are doing now is. you are gOing
6 to tell me if there are any additional criticisms
7 that rise to the level of a deviation from the
8 standard of care.
9
A There was no immediate postop follow-up by
10 Dr. Gandy in the hospital on the 10th. We mentioned
11 there is no hydration given.
12
Q Who is responsible for postoperative care
13 following an orthopedic procedure?
14
A Normally, it would be the orthopedist; to
15 some degree, the anesthesiologist unless there Is a
16 mitigating and intertwining cardiology issue like
17 there Is in this case.
18
Q What do you think was the intertwining
19 cardiology issue that required immediate
20 postoperative care by Dr. Gandy, given that she was
21 cleared for the surgery?
22
A I think the fact that she had had contrast
23 given right before this, the fact that there were
24 two successive procedures done, which would both be
25 counterproductive for normal kidney function and
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1
2
3
4
5
6
7

both would be bad for kidney function, and I think
1
THE WITNESS: Correct. Yes.
that in his postop care, finding himself on the 10th
2
MR. TRASK: Can you show me?
with a patient who he had ordered an angiogram for
3
THE WITNESS: It was on the 10th.
on the 9th, now surgery on the 10th, what now
4 BY MS. COHEN:
happens with this patient as far as -- what can we
5
Right. I'm focused on the 9th. Were there
do now to possibly prevent a bad thing from
6 any complications that took place during the
happening, and that is, ensure at least good
7 procedure on September 9th, 20021
8 hydration immediately postop.
8
A Yes, I believe nephrotoxicity.
9
How was he supposed to know that she had
9
And you assume that based on the creatinine
10 the procedure on the 10th and needed postoperative
10 levels that you looked at on the 10th?
11 cardiac care? How was Dr. Gandy supposed to know 11
A Yes, ma'am.
12 that?
And was that before or after her hip
12
13
A Dr. Gandy is supposed to be aware of all
13 replacement surgery?
14 the procedures that she's having, that he's supposed
14
A It was drawn right after.
15 to be aware of why he's doing a clearance .
15
It was after a second procedure; true?
16
Dr. Gandy's role was to provide cardiac
16
A Yes.
17 clearance for the orthopedic surgery procedure;
17
And you assume that there was some ~18
A On the 10th.
18 true?
19
MR. TRASK: Object to form.
19
Right.
20
THE WITNESS: Yes, which includes
20
But you assume that there was
21 nephrotoxicity on the 9th?
21 additional things.
22 BY MS. COHEN:
22
A Yes.
23
That was the role: Cardiac clearance. You
23
Q Anything else on your list -- on the mauve
24 list?
24 agree with that phrase, don't you?
25
A Not just that, but that was what it turned
25
A Dr. McLeod was not informed by Dr. Gandy

a
a

a

a

.

\

a

a

a

a

a
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1 out in the -- that's what it was in the beginning,
2 yes. That's not what It turned out to be.
Have you completed your list of criticisms?
3
4
A Well, just to finish that thought,
5 Dr. Gandy also was required to complete the care on
6 the procedure that he ordered, which was the
7 contrast procedure for the angiogram. And when
8 further care is required based upon that and the
9 nephrotoxicity Induced, he had to really follow
10 through with it.
11
There were no complications during the
12 catheterization procedure; true?
13
A Well, I think there was. I think there was
14 nephrotoxicity.
15
You think there was nephrotoxicity on
16 September 9th, 2002?
17
A Yes.
18
And what is the basis for that opinion?
19
A Well, by the time you look at the
20 creatinine, the next creatinine drawn is 5.6.
When was that?
21
22
A Let me see the records.
23
Do you have them?
24
MR. TRASK: That would be the Saint
25 Joseph's records?

a

a

a

a

a

1 that he had done a catheterization. I mentioned
2 Dr. Gandy didn't come for the catheterization,
3 Dr. Frohwein did not consider that the patient was
4 on a diuretic before the cath, she was hypovolemic
5 after the cath, secondary to the contrast, and she
6 had been NPO two days in a row when she had her
7 procedure on the 9th - excuse me - on the 10th,
8 and she was still on the diuretic, which is the
9 Demadex. I think there was poor communication among
10 the doctors.
11
Q So you are just giving repetitive -- I
12 mean, these aren't just your list, these are now
13 your notes? I just want to understand. Some of
14 these are repeating themselves.
15
A Some of the notes are repetitive.
Q Okay_
16
17 A Dr. Gandy did not communicate this cath to
18 the other doctors involved. It was being done -19 the hlp replacement was elective and could have been
20 rescheduled.
21
Q Have you finished now?
22
A Yes.
23
Q Have you told me all of your opinions as it
24 relates to my clients?
25
A I believe that the -- what we've spoken
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1 about, the violation of the standard of care
2 directly led to the renal failure, which led to the
3 complications, leading to her death.
Q Right. You told me that before.
4
5
Have you now given me all of your opinions
6 about my clients?
7
A Yes.
8
Q "Hypercalcemia,· what's the definition of
9 that?
l O A It's a calcium above the stated level
11 that's normal for the lab.
12
Q What's the normal range?
13
A I believe in this lab •• I would have to
14 take a look at the lab sheet. It's in your book
15 there. I think it's different in different labs.
16 It depends on which lab.
17
10.3 in the Cardiology Group lab. It's the
18 upper limits of normal.
19
Q Do you know who Dr. Travis is -20
A Travis? How do you spell It?
21
Q -- in this case?
22
T-r-a-v-i-s.
23
A No.
24
Q Have you ever been provided his affidavit,
25 which kicked off this lawsuit in Georgia?

1
2
3
4
5

medical examination or for some sort of a test or
something, so some of it will go through there.
Q When it's a combination -- when it's
medicaillegal combined with you doing some actual
patient care, whether it be an IME or another test,
6 then that goes through the M.D. P.C.?
A Yes. It's not actual care, but just
7
8 examining the patient and testing the patient and
9 doing a history and physical and reports and things
10 like that.
11
Q But a straight medicalJlegal case like this
12all will be funneled through JNS Consultants, Inc.?
13
A Correct.
14
Q And what other work is done through JNS
15 Consultants, Inc., other than medicalJlegal?
16
A A number of other consulting things;
17 Consulting for industry, pharmaceutical companies,
18 device companies, honorariums or lectures,
19 companies' investments have gone through there.
20 What else? Some start-up companies have been
21 started from there.
22
Q What other companies do you own or run or
23 are a board member of?
24
A I'm not on the board of any companies that
25 I can think of except for my own corporation.
215
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No.
No Idea what he said or the first iteration
Complaint in this lawsuit?
No, ma'am.
5
Q Now, I know you've had - over the years,
6 you've had a number of active corporations, and I
7 just want to make sure I know what your current ones
8 are.
9
What are your active corporations that you
10 are involved in? We've talked about Jay N.
11 Schapira, M.D. Is that a P.C.?
12
A Yes.
13
Q What other ones like that do you have?
14
A There is JNS Consultants.
15
Q That's the corporation through which you
16 funnel all your medicalJlegal work and income?
17
A Yes -- no. It is a corporation where some
18 of the medicalJlegal work is billed through, some of
19 it goes into the other corporation, and many other
20 things go into JNS Consultants besides Just the
21 medicalJlegal work.
22
Q Why do you split the medicaillegal work and
23 income to two different corporations?
24
A Some of the medicaillegal work involves
25 patients that I see or may see for an Independent

1
Start-up devices, a company a few years ago
2 that invested in an extra couple of companies that
3 was invested through that: Consultants.
4
Q Are all of your companies in California or
5 do you have companies incorporated elsewhere?
6
A I think there is one -. actually, one
7 little thing in Nevada, I think, as I think about
8 this. It's a _. it's some stock that I hold with a
9 friend of mine. I don't know why he decided to
10 incorporate in Nevada. I'm not sure.
11
Q And do you -12
A And there is some family holdings in Texas.
13 I have to throw that in. t can't even give you the
14 details on that.
I can't think of anything else. I think
15
16 that's everything.
17
Q We talked about your home in Beverly Hills.
18 Where else do you have residences?
19
A I own a home in Claremont and one in
20 Malibu.
21
Q Any outside the State of California that
22 you own?
23
A No.
24
Q What percentage of your time is spent on
25 medicalllegal endeavors?
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1

1 the State, so you would think they are defending the

2

A Less than 5 percent except for today.
Q What percent of your income is
3 medical!1egal?
4
A Less than 5 percent
5
Q In tenns of your medical!1egal work 6 again, I'm not going to spend a lot of time,
7 obviously, on your background in medical/legal work
8 and the usual questions that you may get asked on
9 that -- but you would agree that the vast majority
10 of your work always has been, and remains, for the
11 plaintiffs; true?
12
MR. TRASK: Object to tonn.
13
Go ahead.
14
THE WITNESS: In the beginning _. that's
15 not true. In the beginning, it was almost all
16 defense. After about ten years, I think it became
17 about even, and then it became more plaintiff. It
18 has remained more plaintiff up until about the last
19 few months, and now it's more defense. For whatever
20 reason, I'm getting more defense calls. I don't
21 know why.
22 BY MS. COHEN:
23
Q Putting aside the last few months, which is
24 just a short time frame, in the last - what? 25 decade it's been the vast majority for the

2 public or are they the plaintiff against the doctor.
3 "m not sure how you would count those.
4

Q In the cases where you have spoken to

5 groups of lawyers, it's always been at the request
6 of a plaintiff's attorney?
7

A No. Actually, I have done it for defense

8 firms where I have given seminars for large firms.
9
Q Which firms?
lOA There is a firm called Belgum, O'Flaherty
11 that I have spoken for on a couple of occasions.
12
Q Where are they located?
13
A They're -- they disbanded, but they were in
14 Los Angeles.
15
Q Can you give me the name of any attomey
16 there?
17
A Steve Belgum, Michael O'Flaherty.
18 Q And other than that, it's been for the
19 plaintiffs?
20
A I think - yes, I've given like four
21 seminars for plaintiffs.
22 Q We've talked about the number of
23 depositions you've given. The number of times
24 you've been called on to review a medicaIllegal
25 case, would you double the amount of depositions
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1 plaintiffs?
2
A I think it's been -- I don't know about
3 vast. ·Vast" is an exaggerated word, but it's been
4 the majority for the plaintiffs, no question.
5
Q I can give you a for example. I mean, I've

1 you've given? Would it be a thousand times, or

2 what? How many times have you looked at cases?

3
A Gosh, I've probably looked at, I would say,
4 maybe 400 cases, maybe a few more. I don't know the
5 exact number.
6
Q And how many times have you testified in
6 looked at many reports on you, and one report that
7 talks about how many depositions you give lists 430 7 trial?
8
A I would say over a hundred times _. I'm not
8 for the plaintiff and 30 for the defense.
9 sure of the exact number -- but in that vicinity, I
9
Do you agree with those numbers?
10 think, as best I can tell.
10
A No.
11
I mean, I know that there are computer
11
Q What would you think they should be?
12 services out there that will list things. I have
12
A I don't think it's that many total, and I
13 seen some of those computer lists. Some of them are
13 think it's probably about 75, 80 percent for the
14 inaccurate. Some of them are Inaccurate in both
14 defense _.
15 directions. I mean, they don't list cases which I
15
Q For the plaintiff?
16 could add, and they list a number of cases which are
16
A -- I mean for the plaintiff, and the
17 not my cases. I don't know why.
17 remainder for the defense.
18
But there are -- I think that there is -18
Q And that's for reviewing them and giving
19 it's a lot of cases, whichever way it is. I mean, I
19 testimony, or is it even more testimony for the
20 plaintiff?
20 think "ve testified over a hundred times at trial.
21
Q What's your winlloss ratio?
21
A No. That's just _. gosh, testimony, "m
22 not sure, but that's just what comes in. For
22
A Oh, I don't know. I don't -- I mean
23 example, I just finished doing 15 cases for the
23 sometimes I don't know, so we could count those as
24 State of California, and I mean -- I guess you could 24z9r09s.
25 count those as plaintiff, although I'm working for
25
The last one I was in, I don't know the
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1 result. The last one I was in won. And the one
2 before that, I don't know.
Q Is it fair to say that there have been a
3
4 number of times where you have come into court on
5 the side of the plaintiff and been adamant about
6 your opinions to a jury and there has been a defense
7 verdict?
8
A I don't know If I would characterize it as
9 adamant, but I have given my opinions. Sometimes I
10 am adamant. And, yes, absolutely, it's true.
11
Q It's happened a number of times; true?
12
A Yes.
13
MS. COHEN: I think I'll let you guys ask
14 some questions, and then see if I have anything else
15to add.

16
17
EXAMINATION
18 BY MR. PANNIER:
19
Q Dr. Schapira, as you know, my name is Mike
20 Pannier. I represent Dr. Murphy and the Nephrology
21 Group.
22
And we met probably within the last six
23 months in this very office, did we not?
24
A Yes, sir. I think it was the room across
25 the hall, wasn't it?

1 that you are not an expert in nephrology; true?
A True.
2
3
Q Therefore. you hold no opinions in this
4 case on the standard of care applicable to
5 Dr. Murphy or anyone In the Nephrology Group; true?
6
Say "true,· because I'm so tired and Tom
7 really wants to get out of here.
8
MS. COHEN: I'm just getting worked up for
9 my next hour or so.
10
MR. TRASK: She's kidding, I hope.
11 BY MR. PANNIER:
Q You hold no opinions that Dr. Murphy or
12
13 anyone in the Nephrology Group breached the standard
14 of care because you are not an expert witness in
15 nephrology and therefore cannot do it; true?
16
A That is true.
17
Q Hallelujah.
18
I was listening as you were going through
19 the big stack of documents you brought in two boxes
20 for us as Ms. Cohen was going over them. and I
21 didn't even hear that you were provided with the
22 medical records from Dr. Murphy's office, but during
23 a break, you suggested to me that maybe you were
24 provided with those records.
25
Do you know one way or another? Because I
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1
Q And you were acting as the plaintiff's
2 expert in that case; correct?
3
A Yes.
4
Q And I flew out here on behalf of one of the
5 defendant physicians in a case of alleged medical
6 malpractice and took your deposition; correct?
7
A Yes.
8
Q Although it's 7:20 Pacific time, I'm on
9 Eastern time, and my brain feels every minute of the
1010:20 that it is, so I'm going to try to be brief.
11 I'm going to ask you to work with me in that regard.
12 I'm going to ask some obvious questions, and I just
13 need to put this on the record.
14
You are not trained In nephrology; is that
15 correct?
16
A Correct.
17
Q Did not do a residency or fellowship in
18 nephrology; correct?
19
A Correct.
20
Q Never practiced nephrology; correct?
21
A Correct.
22
Q Never taught nephrology at any academic
23 institution?
24
A Correct.
25
Q And, in fact, you admitted to Ms. Cohen

1 didn't hear it in the list and I haven't seen them
2 here on this table.
3
A I did review them, sir, and I don't know
4 where they are. Ms. Cohen put my records in a
5 logical order, which totally befuddles me, so I
6 can't pull them out and show them to you right now.
7 But I've read Dr. Murphy's consults and -Q That's fine.
8
9
You have read Dr. Murphy's typed consults
10 to the extent that copies were provided to the
11 Cardiology Group and they are contained in those
12 records?
13
A Yes, sir.
Q Now, I also looked through some of the
14
15 depositions that you've been provided, and in many
16 of them, you have a habit of using a high lighter or
17 a pen to underline certain places as you read; is
18 that correct?
19
A Yes, sir.
20
Q And you also have a habit of using Post-it
21 notes and putting those on records and depoSitions
22 in places that you find to be important; correct?
23
A Yes, sir.
24
Q Old you even read Dr. Murphy's deposition?
25
A I went through parts of it, yes, sir, I
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1 Ms. Cohen's questions, but you are not an expert in

1 did, and then I went through his records and then I
2 looked through it again.
3
Q The reason I ask that question -- and ('II
4 ask you to confirm for me on the record -- I'" hand
5 you his transcript from your file, and I don't see
6 any markings in there anywhere nor any Post-it
7 notes. Is that correct?
8
A That is correct. I don't always just post
9 things that are -- you know, unless I read them a
10 second time, I sometimes don't underline or post.
11
Q You are an internist with specialty
12 training in cardiology; correct?
13
A Yes.
14
Q You understand that Dr. Rogers is an
15 intemist in this case, or a primary care doctor,
16 perhaps family practice as a specialty?
17
A Yes.
18
Q And, in fact, had been seeing Ms. Bowie for
19 many, many years prior to the events that give rise
20 to this lawsuit; correct?
21
A Yes.
22
Q Do you hold the opinion that Dr. Rogers was
23 in any way negligent in this case?
A No.
24
25
Q Did you see that Ms. Bowie had

3
A Correct.
4
Q You never have been such an expert;
5 correct?
6
A Correct.
7
Q You have no training in orthopedic surgery,
a do you, sir?
9
A Correct.
10
Q You've never completed a residency or a
11 fellowship in orthopedic surgery -12
A Correct.
13
Q
In particular, have you?
14
A No.
15
Q You do not hold yourself out as an expert
16 in orthopedic surgery, have you?
17
A No.
la Q You have never been in the shoes of
19 Dr. McLeod in terms of getting ready to perform hip
20 replacement surgery on a patient such as Ms. Bowie;
21 correct?
22
A I have not.
23
Q All right. And so, therefore, because you
24 are not an expert In orthopedic surgery, you do not
25 have any standard of care criticisms against
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2 orthopedic surgery; correct?

00

1 hypercalcemia virtually on every laboratory test
2 that was done through Dr. Rogers' office dating all
3 the way back to 1991? Did you see that?
4
A Yes, sir.
5
Q Did you see that she had elevated
6 creatinine levels on every laboratory test that was
7 done on her on virtually an annual basis, if not
8 more frequent, in Dr. Rogers' records dating back to
91999?
10
A Yes.
11
Q And it's your opinion, though. that -12 well, you hold no opinion that Dr. Rogers breached
13 the standard of care?
14
A That is correct.
15
MR. PANNIER: You know what, Dr. Schapira?
161'm going to quit while I'm ahead. Thank you for
17 your time.
18
19
EXAMINATION
20 BY MR. McCAIN:
21
Q Dr. Schapira, my name is Rusty McCain
22 again. I represent Dr. McLeod and his group. I'm
23 gOing to try to be brief, too, because "m on
24 Georgia time.
25
I think you touched on this in response to

1 Dr. McLeod in this case; is that correct?
A Correct.
3
a And you do not have any intention of coming
4 to Atlanta and testifying at trial and articulating
5 any such standard of care opinions or criticisms
6 against Dr. McLeod in the case, do you?
7
A That's correct.
8
a All right. Now, you have a mountain of
9 material that you have brought with you to the
10 deposition today.
11
Based on your review of those papers, did
12 you see any evidence suggesting that Dr. McLeod knew
13 that Ms. Bowie had undergone this cardiac
14 catheterization with contrast dye administration the
15 day before his hip replacement surgery?
16
A No.
17 Q Mr. Pannier asked you about Dr. Rogers, if
18 you had any criticisms or any opinions about
19 negligence on his part and you said "no.·
20
Let me ask you the same question with
21 regard to the anesthesIologist. Dr. Little, in the
22 case.
23
You are not an expert when it comes to
24 anesthesia, are you?
25
A Correct, I'm not.
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1
Q And so therefore, you don't have any
2 standard of care criticisms or opinions against
3 Dr. UHle, the anesthesiologist in the case, do
4 you?
5
A Correct.
e Q There were a lot of questions asked about
7 the Impact of the dye administration during the
8 cardiac cath, and there was some back-and-forth
9 between you and Ms. Cohen.
10
But as I understand what you were trying to
11 say, it seems like but for the cardiac
12 catheterization with the dye administration, in your
13 opinion, Ms. Bowie would not have suffered the acute
14 renal failure postop; is that correct?
15
MR. TRASK: Object to form.
16
Go ahead.
17
THE WITNESS: Correct. Again, a "but for"
18 is like "taken to task" for me, so let me restate
19 the language I'm sure I know the meaning of.
20 BY MR. McCAIN:
21
Q Why don't we just substitute "without" for
22 "but for. "
23
A Okay. Had Ms. Bowie not had the angiogram
24 procedure on the 9th, she would not have had the
25 kidney failure, correct.

1 don't know that you ever touched on this.
2
What would be the minimum period of time,
3 in your opinion, that should elapse from the time of
4 the angiogram and the performance of the total hip
5 replacement surgery, based on your review of
6 everything in this case?
7
A In Ms. Bowie's case?
8
Q Yes.
g
A I would say, sir, that it should be •• just
10 to be safe, since It's an elective procedure, no
11 less than a week.
12 a That's assuming that the creatinine levels
13 were similar to her baseline level?
14 A Yes, sir.
15
a Now, did you see any evidence in any of the
16 depositions or records that you reviewed that
17 Ms. Bowie ever mentioned to Dr. McLeod on the day of
1a the surgery that she had undergone this cardiac
19 catheterization the day before?
20
A I believe there is a note in the nurses'
21 notes. I think the nurse wrote it or the
22 anesthesiologist wrote it. It says 9 -23 a -- slash, '02.
24 A Yes; correct. Yes, thank you.
25
a But my question is confined to Dr. McLeod.
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1
Q You previously testified that it's not
2 routine or normal, in your opinion, for a surgical
3 patient to undergo a cardiac catheterization before
4 the operation.
5
A The day before, that is correct.
Q So when it -- strike that.
6
7
What would be the normal preop cardiac
8 testing to be done on a patient undergoing hip
9 replacement surgery?
10
A Well, sir, it would depend upon the
11 patient, of course. But you would start with a
12 history and a physical and an EKG and a chest x-ray
13 and some blood tests. And depending on what those
14 showed, you would then be done or you could go
15 forward.
If you find that there is some concern
16
17 about cardiac issues, like the patient had some risk
18 factors, then the risk factors would then lead the
19 doctor, the cardiologist, to do further testing
20 like, you know, some of the testing that was done
21 here, which was perfectly reasonable, you know, an
22 adenOSine dual isotope study.
Q I know you mentioned what your opinion is
23
24 in terms of when the post-angiogram creatinine
25 retesting should entail, but let me ask you - and I

1
Did you see any evidence that Ms. Bowie
2 reported to Dr. Mcleod, not anyone else at the
3 hospital, but just to Dr. McLeod on the day of the
4 hip replacement surgery, September 10, that she had
5 undergone this cardiac catheterization with dye
6 administration the day before?
7
A I did not.
a a Now, do you hold the opinion that the
9 patient should have some responsibility to inform
1 the surgeon of any new developments that have
11 occurred since the last time the patient had been
12 seen by the surgeon?
13 A Well, sir, I have an opinion that it's up
14 to the doctor to ask the patient. The doctor has to
15 lead the patient, the doctor has to solicit the
16 history from the patient.
Q And I don't know if you remember, but my
17
18 recollection Is that Dr. McLeod testified in his
19 deposition that he would have asked her a question
20 along the lines of, "Has anything changed since the
21 last time I saw you last week?R when he was meeting
22 with her on the day of the surgery before he took
23 her to the operating room.
24
A Well. what's astounding to me, sir, is, you
25 know, that this was done through the right femoral

°
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1 patient or the defense?
A For the patient.
Q Do you recall who the plaintiff's attorney
4 was?
4 Dr. McLeod wouldn't notice that this patient had a
5
A I'm sorry, I don't.
5 puncture wound right over her left femoral artery -6
Q Do you recall who the judge was?
6 I mean right over her right femoral artery, which
7 would be quite obvious. I mean, any patient one day 7 A No, sir.
8 post-cath is going to have a puncture wound there
8
Q Do you recall what the outcome of the case
9 was?
9 and you can clearly see it.
10
A No.
10
Q But you were not there on the day of the
11 surgery, so you don't know what the exchange was
11
Q Besides Ms. Bowie's case that you have
12 under review and the other case that you told us
12 between Dr. McLeod and the patient, do you?
13 about previously that you either have open with
13
A I wasn't there.
14 Mr. Trask or have looked at for him, have there been
Q But back to the question I was trying to
14
15 any other cases that you have reviewed for Mr. Trask
15 ask you. Do you have any kind of criticisms
16 or anybody else In his firm?
16 whatsoever against Ms. Bowie in this case in terms
17 A Not that I can recall, but my recall is not
17 of communication with her physicians?
18 perfect for that. I mean, all I can teU you is
18
A Did you say do I have any criticisms?
19 what I can remember, of course, and I don't remember
19
Q Do you have any criticisms of Ms. Bowie at
20 any others. If there are, I just don't recall.
20 all in terms of her communication with her
21
Q I think Ms. Cohen asked you do you recall
21 physicians, including Dr. McLeod or the
22 any instances where your testimony was excluded.
22 anesthesiologist or anybody else?
23 Let me ask you a different question.
23
A No.
Do you recall any instances where your
24
MS. COHEN: Doctor, can I grab your "Notes· 24
25 testimony was excluded particularly because you had
25 folder while he's questioning you?
1 artery. And the patient is exposed when they are

2 prepared for the surgery, and you are going to see
3 the puncture wound right there. It astounds me that

2
3
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1 not disclosed all of your expert witness history in
1
THE WITNESS: Sure.
2 the case?
2
MS. COHEN: It's the one we marked as an
3
A There was a case in Colorado where the
3 exhibit.
4 attorney I was working with lost myself and two
I'm sorry, RUSty. I just want to look at
4
5 other experts because he had not disclosed some
5 those.
6 information that had been given, and he lost like
6
MR. McCAIN: No problem.
Q Just a few background questions or general 7 three experts.
7
8
He lost me, he lost .- and I never actually
8 questions and "II be done.
9 knew what happened. I kind of heard this
9
You talked about the number of times you've
10 secondhand. But he had simply not disclosed this
10 testified in court, but I was curious to find out
11 information in a proper, timely way. I think he did
11 have you ever testified in a medical malpractice
12 perhaps late. I don't know what happened for sure.
12 case In the State of Georgia?
13 But I know myself and two other experts were told
13
A Yes, sir.
14 that, you know, we wouldn't be testifying. I don't
14
Q Do you recall what court that was in or
15 really know the details.
15 what courts?
16
Q So you think it was more the attorney's
16
A To the best of my recollection, Atlanta. I
17 responsibility and not your responsibility?
17 don't remember any others, sir.
18
A Well, I mean, alii can do is provide
18
Q How many times do you recall testifying in
19 information to the attorney I'm working with and
19 Atlanta?
20
A I only remember _. I remember only one
20 what they do with it Is somewhat out of my control.
21 If they request certain things from me, I give it to
21 time. I don't think there was -- I think it was
22 them. And then what they do with it, I don't know.
22 only one time. I just remember going once.
23
Q When was that court appearance?
23 But I know that one attorney lost three experts.
24
A Five to seven years ago, roughly.
24
Q One last question. Do you have any
25
Q Were you the expert for the plaintiff
25 criticisms against Ms. Bowie's family members in
236
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1 this case?
2
A No, sir.
3
MR. McCAIN: Thank you, sir.
4
THE WITNESS: Thank you.
5
MS. COHEN: I have just a few follow-up
6 questions.
7
MR. PANNIER: These guys might want to ask
8 some questions, assuming they are still there.
9
10
EXAMINATION
11 BY MR. EPSTEIN:
12
Q Doctor, this is Dan Epstein and I represent
13 the hospital, Saint Joseph's Hospital.
14 A Yes, sir.
15
Q Can you hear me all right?
16
A Yes, sir.
17
Q Do you have any criticisms of Saint
18 Joseph's Hospital or its nurses or personnel?
19
MS. COHEN: Do you want your notes?
20
THE WITNESS: Please.
21
MS. COHEN: What I was about to say is, in
22 going through them, remember, I put an Exhibit 13,
23 the notes that you prepared for this deposition? I
24 don't know if they -- because they were pulled apart
25 again, so let's make sure 13 is back together as it

1 opportunity to thoroughly review the medical records
2 of Ms. Bowie from Saint Joseph's Hospital; correct?
3
A Yes.
4
MR. EPSTEIN: That's alii have. Thank
5 you.
6
7
EXAMINATION
8 BY MR. ATKINSON:
9
Q Hi, Doc, my name is lee Atkinson and I'm
10 representing Dr. little and his group, PhysiCian
11 SpeCialists in Anesthesia.
12
And I actually think Mr. McCain covered my
13 people, but just to make sure, did you sayeartier
14 that you have no critiCisms of Dr. little?
15
A Correct.
16
Q And that encompasses his group as well?
17
A Right. I simply didn't focus on these
18 other doctors. Not to say that, you know, I think
19 they did -- you know, provided the appropriate
20 standard of care, you know, for a/l of these other
21 defendants. I just simply didn't formulate any
22 opinions on them.
23
Q Do you intend to focus on them at any point
24 in time to formulate any opinions on Dr. little?
25
A As I sit here, I have no plans to.
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Well, are you trained In anestheSiology?

1 should be.
2
MR. EPSTEIN: Could I ask what's going on?
3
MS. COHEN: I'm sorry. The notes -- he
4 wanted to look at the notes.
5
MR. EPSTEIN: Okay. All right.
6
Q Doctor, as I've been sitting here for this
7 many hours, I haven't heard anything -- is there
8 some reason that you need to look back at your
9 notes?
10
A Yes.
11
Q Okay.
12
A I don't actually have any criticisms of the
13 hospital.
14
Q Okay. And you don't have any intention of
15 offering any criticisms of tlie hospital or nurses
16 or personnel -17
A I think we need to hear that repeated,
18 please.
19
Q You don't have any intention of offering
20 any criticisms of Saint Joseph's Hospital, nurses,
21 or personnel if you come to testify at trial in this
22 case, do you?
23
A No, sir.
24
Q Okay. And that's given the fact that as of
25 the time of your deposition today, you've had an

3
4 anesthesiologist?
5
A No.
6
Q Have you ever cleared a patient for surgery
7 as an anesthesiologist?
8
A No.
9
Q So if you were to focus on Dr. little and
10 his care, you wouldn't be qualified to offer any
11 standard of care criticisms, would you?
12
A I'm sorry. Say that again.
13
Q If you were to focus on Dr. Uttle and his
14 care, you would not be qualified to render any
15 standard of care criticisms, would you?
16
MR. TRASK: That assumes he knows what the
17 standard is, but he can answer if he wants.
18
MR. ATKINSON: I think he testified what
19 the standard is earlier.
20
MR. TRASK: Well, as far as - it assumes
21 that he knows what the -- what is required in
22 Georgia. I don't think he does, but he can answer
23 if he can.
24
THE WITNESS: I'm sorry, I don't understand
25 the question.

238

240

1
2

Q

A No.
Q Have you ever practiced as an

GRADILLAS COURT REPORTERS
(310) 859-6677

563

Jay Scbapira 7/112008
1 BY MR. ATKINSON:
Q Are you qualified to render a standard of
3 care opinion against Dr. Uttle, in your mind?
4
A No.
5
MR. TRASK: Object to form.
6 BY MR. ATKINSON:
7
Q What do you consider to be the definition
8 of the "standard of care" as it applies In
9 Georgia?
10
MR. TRASK: I think that's been asked and
11 answered, but go ahead.
12
MR. ATKINSON: Okay. Now that you formally
13 object, whafs the problem with the question?
14
MR. TRASK: The objection is it has been
15 asked by Lori and he's already answered it, but he
16 can answer it if he can.
17
Go ahead.
18
THE WITNESS: "Standard of care" is what a
19 physician of same or similar background would do in
20 a same or similar circumstance.
21
MR. ATKINSON: Okay. That's aliI
22 have.
23
MS. COHEN: I just have a few follow-up
24 questions.
25

2

1
A Sometimes when I tab, it's not always
2 because it's the most important thing or necessarily
3 even the salient feature. Sometimes I go back and
4 it seems random that I tabbed it. and so sometimes I
5 don't tab things that are very important. Sometimes
6 I don't even underline them or highlight them even
7 though they are very important.
So If you infer that the Important stuff to
8
9 me is just the stuff thafs highlighted. underlined,
10 or tabbed, that wouldn't be right. Because it's not
11 marked or is marked isn't necessarily Indicating how
12 important it is.
13
Q Now, Doctor, the list here, it has MARFR __
14 acute renal failure - and that was the list you and
15 I talked about earlier; right?
16
A Right.
Q In addition, I think there was ·unknown
17
18 cause" on there. Didn't we determine that already?
19
A We did.
20
Q And under -roxic, n in addition to something
21 like the dye in the catheterization procedure, that
22 would also include things such as anesthetic agents;
23 true?
24
A Yes.
25
Q And you have not ruled out, to a reasonable
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1
FURTHER EXAMINATION
2 BY MS. COHEN:
3
Q- Did we put Exhibit 13, which is supposed to
4 be 'the sub exhibit within exhibit 9? I think
5 earlier you had put it together.
6
A You know, I'm not sure. I think 13 is
7 within the paperclip.
Q Yes. What happened was, the pages were all
8
9 loose and 13 is supposed to be comprised of the
10 notes you put together in preparation for the
11 deposition.
12
A Do you want me to double-check to be sure
13 it's correct?
14
Q Yes, please.
15
A Correct.
16
Q And the notes that you took today, I think
17 there is a list of different causes. I would like
18 to go ahead and mark on your notepad as the next
19 exhibit, if you don't mind.
20
A No, not at all.
21
Q I don't know how many pages you wrote on,
22 if it's one or two. Just one, okay. Thank you.
23
(DepoSition Exhibit 12 marked.)
24 BY MS. COHEN:
25
Q What does "Random Tabber" mean?

1 degree of medical probability, that Ms. Bowie's
2 acute renal failure was caused by an anesthetic
3 agent during her procedure on September 10th, 2002,
4 have you?
5
MR. TRASK: Object to form.
6
THE WITNESS: Well, yes, ma'am, in a sense
7 I have because the creatinine went up, as we talked
8 about before, from 2.7 to 5.6 and -- or did I have
9 the numbers wrong? I'm sorry. Let me take a look.
10
MR. TRASK: I think that's right.
11 BY MS. COHEN:
12
Q Right, that was after anesthesia.
13
A Right. And had the anesthesia been the
14 only factor, you would not have seen that much of a
15 rise between the 6th and the 10th. There had to be
16 an earlier insult to the kidneys prior to the
17 anesthesia In terms of making that creatinine rise.
Q What's the basis for you saying that other
18
19 than your supposition?
20
A Well, I think that the creatinine in acute
21 renal failure will rise roughly one to two points
22 per day.
23
Q What's your basis for that figure?
24
A Just clinical practice and experience.
Q Can you cite me to any textbook,
25
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1 literature, or scientific basis for that?
2
A Off the top of my head, no. I could find
3 that for you.
4
You cannot rule out, to a reasonable degree
5 of medical probability, that the catheterization
6 procedure had nothing to do with acute renal
7 failure, but yet it was caused by an agent -- an
B anesthetic agent the next day?
9
MR. TRASK: Object to form.
10
THE WITNESS: I didn't understand. I'm
11 sorry.
12 BY MS. COHEN:
13
Q You cannot rule out, to a reasonable degree
14 of medical probability, that the acute renal failure
15 was caused by something given on September 10th,
1620021
17
MR. TRASK: Object to form.
18
THE WITNESS: I think that it was more
19like -- well, I think to a reasonable medical
20 probability is what was not given, and that was
21 adequate hydration -22 BY MS. COHEN:
23
Q But you cannot rule out -24
A -- and Mucomyst.
25
To a reasonable medical probability, I

1
I want to know what scientific or medical
2 evidence you have that tells me, or any of us, that
3 she was volume-depleted. What can you point us to
4 scientifically and medically?
5
A Well, she gets hypotensive during her
6 procedure.
7
Q And what do you -- what are you pointing to
8 on that?
9
A The anesthesia record.
10
Q Okay. There are many causes of hypotensive
11 drops during an anesthesia procedure; true?
12
A Yes. She responds to·- yes.
Q It happens. We see it In many anesthesia
13
14 charts, don't we?
15
A Correct.
16
Q So I'm looking for any evidence you have of
17 volume-depletion, medically or scientifically.
18
MR. TRASK: Objection. Asked and answered.
19
Go ahead.
20
THE WITNESS: I think I gave you all the
21 reasons, and I don't think that the reasons I gave
22 you are just, you know, that -- are a violation of
23 the standard of care. I mean, thafs why. I mean,
24 if someone gives -- if someone has kidney
25 insufficiency and you say to them, "Have you had any
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a

1 think that those were what was omitted, which did
2 lead to the renal failure worsening.
3
Q You cannot rule out that it was an
4 anesthetic agent on September 10th, 2002, that
5 caused her acute renal failure after that, can you?
6
MR. TRASK: Object to form.
7
THE WITNESS: I think you can.
8 BY MS. COHEN:
9
Q And the only basis for that is the
10 creatinine level that you referred me to?
11
A And the fact that she was volume-contracted
12 going in and the fact that she had two procedures in
13a row.
14
Q What do you mean by ·volume-contracted"?
15 Based on what?
16
A Based upon being NPO before the procedure
17 on the 9th, NPO before the procedure on the 10th,
18 having inadequate hydration in between, not being
19 given replacement fluids by Dr. Frohwein afterwards,
20 not being rehydrated appropriately, not being
21 completed on the Mucomyst, and the fact that the
22 creatinine goes from 2.7 to 5.6.
23
Q Putting aside the creatinine. what you just
24 gave me were what you think are the causes of
25 vo/ume-depletion.

1 water to drink?" and they say ·No, not for five
2 days,' I think that would be good reason to suspect
3 that they are dehydrated.
4 BY MS. COHEN:
5
Q You are talking about causes of
6 volume-depletion. I'm just wondering if you have
7 anything else to point us to -- we'll be done
8 soon -- other than the creatinine level, in terms of
9 actual scientific data and evidence?
10
A Well, I think the history Is good evidence,
11 I think what happened on the 9th and the 10th is
12 good evidence, I think the recommendations of not
13 receiving the Mucomyst, which was designed to
14 prevent it, is good evidence.
15
I mean, I just disagree with your
16 characterization of what good scientific evidence
17 is. so I don't •• I can't answer the question, as
18 you phrased it, with good scientific evidence.
19
Q Is there a way to test volume-depletion in
20 a patient Clinically or through laboratory findings?
21
If you want to know whether Mr. Trask is
22 volume-depleted, are there tests that can be run?
23
A Yes.
24
Q What are those tests?
25
A You could look at his weights compared over
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1 day to day, you could look at his intake and output.
Q Urinary output?
A You could look at his BUN/creatinine ratio,
4 you could look at -- BUN/creatinine ratio, unless
5 there is renal failure, then it doesn't work so
6 well.
7
Q Is there any evidence of decreased urinary
8 output between the 9th and 10th in Ms. Bowie's case?
9
A You wouldn't see that in a renal failure
10 patient because they may be unable to concentrate.
11
Q Okay. We'll leave the rest for later on
12 that point.
13
This was a note that I found in your note
14 file. When did you make that? I'm just trying to
15 get a time frame on it.
16
A I think when I first got the case.
17
Q And thafs your review of the
18 catheterization video?
19
A Yes.
20
Q That's your writing -- or that's your
21 typing?
22
A No, it's not my typing. Actually, I
23 dictated it. The typist typed it.
24
Q Okay. Just read that into the record for
25 us so we have that on the transcript.

A May I see it back?
Q I'll withdraw the question.
3
The phone number at the top I assume is
4 Mr. Trask's phone number?
5
A I think so.
6
Q And at the time, in May of 2007, you had
7 all of the medical records and depositions to
8 review?
9
A I don't -- I don't know that I had
10 everything by then.
11
Q Can you tell me-12
A I'm not even sure I have all the medical
13 records now. I think there are some records from
14 Atlanta Cardiology I saw today for the first time.
15 Rusty had them. I don't understand why we haven't
16 gotten all the records.
17
Q I don't know why. We had all the records
18 sent to you and why Mr. Trask's office hasn't sent
19 them, I can't tell you that. It's really between
20 you and the attorney who retains you. It's not our
21 issue.
22
MR. TRASK: I don't have them.
MS. COHEN: Well, we produced everything to
23
24 you just like we produced to everybody else.
25
MR. TRASK: I don't have them.
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1
A "Reading of Cineangiogram, 9/9/02, Inez
1 BY MS. COHEN:
2 Bowie: A multipurpoSe catheter was used to do the
2
Q What journals do you subscribe to?
3 ventriculogram. It Is injected with very little
3
A Actually, I don't subscribe per se to any
4 contrast. There appears to be a normal ejection
4 of them. Our hospital subscribes and we can use
5 fraction with left ventricular hypertrophy being
5 them electronically at the library.
6 present. There does appear to be aortic dilatation.
6
Q What are the leading journals in the field
7 There are only five injections for this entire
7 of cardiology?
8 coronary angiogram. The coronaries do appear to be
8
A Probably JACC and Circulation are the two
9 normal."
9 leading specialty journals.
10
Q And then these notes have a date 5/30/2007.
10
Q In terms of textbooks, what textbooks do
11 And, again, I'm just trying to -- since we don't
11 you believe are authoritative?
12 have your billing records, I'm just trying to sort
12
A I don't think any textbooks are
13 out the timing of it.
13 authoritative -- absolutely authoritative.
14
Would this have been right after your
14
Q What textbooks are good textbooks that are
15 initial review and for an initial phone call of your
15 commonly referred to by cardiologists and yourself?
16
A I mean, there are commonly used textbooks.
16 opinions to Mr. Trask?
17 I don't think that any of them are really
17
I'm just trying to find out what that
18 authoritative. I mean, there is Braunwald's-18 document Is.
19
A I think that this was pretty much after my
19 B-r-a-u-n-w-a-I-d -- there is Hurst, but they -20 initial review before the affidavit was written 20 typically, we don't know refer to them that much.
21
Q Let me see that for one second.
21 We typically look at the literature for answers to
22
A -- I think. I'm not sure.
22 questions.
23
Q Okay. And you still stand by, obviously,
23
Q They are kind of like the ACC guidelines,
24 the opinions on this list. just like you stand by
24 sometimes there is helpful information, sometimes
25 the opinions In your affidavit; true?
25 there is not?
250
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1

A I would not make that comparison, no.
Q What about joumal articles? Would you
3 make the comparison that in journal articles,
4 sometimes there is helpful information to you and
5 sometimes there is not?
6
A Yes.
7
Q But textbooks you think are different from
8 journal articles and the ACe guidelines?
9
A No. Textbooks are sometimes very helpful,
10 but they are not authoritative in that everything
11 written between the covers is absolutely right
12 forever, no.
13
Q If you remember, my question didn't have
14 the word "authoritative." This was a subsequent
15 question.
So which textbooks do you teach your
16
17 residents and fellOWS from? Do you ever use them to
18 refer them to them?
19
A Actually not.
20
Q Which ones do the residents and fellows at
21 Cedars-Sinai, where you work and where you do the
22 teaching you described earlier, which ones do they
23 refer to, do you know? Are they provided any or are
24 there any on the shelves there?
25
A The only textbooks I see are specialty

1 just call it a day on that.
Okay, Doctor, thank you for your time.
2
3
THE WITNESS: Thank you.
4
MR. PANNIER: I know you are not going
5 to believe this, but I've got just a couple more.
6
FURTHER EXAMINATION
7
8 BY MR. PANNIER:
9
Q Dr. Schapira, you told us earlier that
10 you've had an opportunity to do angiograms on
11 patients with moderate renal failure similar to
12 Ms. Bowie; correct?
13
A Yes.
14
Q And I've forgotten the number, but it's
15 something you don't do infrequently; correct?
16
A Yes. Unfortunately, these patients come
17along.
18
Q And earlier, when you were talking to
19 Ms. Cohen, you were able to articulate for her the
20 types of protective measures that you would take for
21 such a patient to minimize the risk of
22 nephrotoxicity; correct?
23
A Yes, sir.
24
Q And you are very familiar with those
25 measures; correct?
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1 textbooks. I don't see any general textbooks of
1
A Yes, sir.
2 cardiology. I see some interventional books, I have
2
Q Such things as the type of dye to be used,
3 seen some electrophysiology books.
3 minimizing the amount of dye, the hydration, the
4
Q If we were at your office, would you have
4 Mucomyst, those things, you are familiar with those;
5 any cardiology textbooks on the shelves?
5 correct?
6
A You would see some old ones.
6
A Yes.
Q Which ones?
7
Q And you don't need -- when you do an
7
8 angiogram on a patient such as Ms. Bowie, with
8
A You would probably see a several-year-old
9 Braunwald, about three editions old. You know, I
9 moderate renal failure, you don't need to consult a
10 really like to read online now instead of -10 nephrologist in order to learn how to take those
11
Q Hurst?
11 protective measures -- correct? -- because you know
12
A -- instead of stacking up books.
12 them?
13
A That's correct.
13
Hurst -- I don't have a current Hurst. I
14 don't even know if I have an old Hurst.
Q And you would expect a reasonably trained
14
15
MS. COHEN: I just wanted to take one
15 cardiologist doing these types of procedures to
16 minute before we close down and do a quick search on 16 be familiar with those types of protective
17 measures?
17 "taken to task.· Is that easy enough for you to do
18
MS. COHEN: Objection.
18 or not?
19
THE REPORTER: It isn't easy.
19
THE WITNESS: Absolutely correct, yes, I
20
MS. COHEN: We're probably going to have a
20 would expect a cardiologist to be familiar with
21 subsequent follow-up depoSition to go over the
21 those.
22 invoices anyway, so we can touch on this then if we
22
MR. PANNIER: I helped you.
23 need to.
23
No further questions.
24
So with that, let's put all your - the
24
MR. TRASK: Anybody else?
25 notes back in that folder, No.9, and then we'll
25
254
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FURTHER EXAMINATION
BY MS. COHEN:
Q Just one more thing before we finish this.
On the "Notes· page, let me just have you
just do a quick look at this, the one I withdrew my
question on, and tell me if you stand by those notes
you made on 5/30/2007.
But you can~ write on that now.
9
A This is not a complete listing or accurate.
10 This is just a rough draft of some thoughts. I
11 don't know that this is even intended to be
12 definitive. I probably never even proofread this,
13 probably never even saw it before it was faxed to
14 Mr. Trask. This Is probably just dictated by me.
Q Sure. That was dictated and then the
15
16 affidavit came after that in the sequence; right?
17
A I would have to check the dates. It's
18 possible. I don't remember the date of the
19 affidavit.
20
Q When did you look at the affidavit last to
21 prepare for today?
22
A A few days ago.
23
Q How about all the notes in here,
24 Exhibit 13? I know you made them at different
25 pOints in time.

and matching the tabs exactly as they are in al/ the
notes.
I think the doctor wants to have his
original notes back, so you can substitute a copy Of
them attached to the original and attached to my
copy.
MR. PANNIER: I'll take a condensed
transcript and the exhibits. She made a couple of
9 depositions as exhibits. I don't need those, but
10 everything else. Two of the exhibits were
11 deposition transcripts. I don't want those. I want
12 everything else.
13
MR. McCAIN: What I would like is a
14 full-size copy, a condensed copy with the index, the
15 exhibits like Mike asked for, except on the
16 deposition transcript exhibits instead of the entire
17 transcript, if you could just make a copy of the
18 front page with the exhibit sticker on it so I'll at
19 least know what that is. I don't need the full
20 pages of the depositions, and I don't need a
21 videotape at this point.
22
MR. TRASK: I just want the condensed and
23 index. I don't need the exhibits.
24
MR. EPSTEIN: I just need a condensed copy
25 of the transcript. I don't need any exhibits.
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1

2
3
4
5
6
7
8

Did you share these notes with Mr. Trask?
A Did he get •. by "share,· you mean did I
3 make copies?
Q Yes. I mean, you faxed that sheet in your
4
5 hand to him?
6
A Yes.
7
Q That's all the questions I have. That's
8 fine.
9
A Well, I think it was faxed. I don't know
10 for sure if it was faxed. Actually, I don't know,
11 because it doesn't say it was faxed, so I don't
12 know.
Q Okay. You don't know one way or another,
13
14 it may have been faxed to him, you are just not
15 sure?
16
A I don't know.
17
MS. COHEN: Okay.
18
MR. TRASK: Did he answer the question?
19You asked him if he gave me his notes.
20
THE WITNESS: No, I did not give him my
21 notes.
22
MS. COHEN: Okay. That's all I have.
23
J would like to have a full size and a mini
24 and synced DVD and transcript, and then I would like
25 a whole set of exhibits attached exactly, in color,
1
2

1
2
3
4
5
6
7
8

1
MR. ATKINSON: I just need a condensed with
2 an index. No exhibits.
3
(The deposition concluded at 8:03 p.m.)

4
5

6
7

8
9
10
11
12
13
14
15
16
17
18
19
20
21

22
23
24
25
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6
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8

I, JAY N. SCHAPIRA, M.D., do hereby declare under
9
10 penalty of pe~ury that I have read the foregoing trarlscript
11 of my deposition; that I have made such corrections as
12 noted herein, In Ink, Initialed by me, or attached
13 hereto; that my testimony as contained here1n, as
14 corrected, Is true and correct.
EXECUTED this _
day of
,
15
16 ___ at
,
(City)

(State)

17

18
19

JAY N. SCHAPIRA, M.D.
20
21
22
23
24
25

1
2
3
I. the undersigned, a Certified
4 Shorthand Reporter of the State of California, do
5 hereby certify:
6
That the foregoing proceedings were
7 taken before me at the time and place herein set
8 forth; that any witnesses in the foregoing
9 proceedings, prior to testifying, were placed under
10 oath; that a verbatim record of the proceedings was
11 made by me using machine shorthand which was
12 thereafter transcribed under my dirootion; further,
13 that the foregoing is an accurate transcription
14 thereof.
15
I further certify that I am neither
16 financially interested in the action nor a relative
17 or employee of any attorney of any of the parties.
18
IN WITNESS WHEREOF, I have this date
19 subscribed my name.
20
21 Dated:
22
23
KAREN R. PINN
24
CSR No. 5574
25
263

261

1 STATE OF CALIFORNIA )
2 COUNTY OF LOS ANGELES )
3
, a notary
I,
4
5 public in and for the State of California, do
6 hereby certify:
day of
,
That on the
7
82008, before me appeared Jay N. Schapira, M.D.,
9 the witness whose deposition appears hereinbefore.
10
That the said witness was by me duly
11 advised of the right to make such changes and
12 corrections in the within deposition as might be
13 necessary in order to render the same true and
14 correct;
That the said witness stated to me that
15
16 the said deposition had been read to or by said
17 witness, and having made such changes and
18 corrections as were desired thereupon, subscribed
19 and swore to the said deposition in my presence.
20
IN WITNESS WHEREOF, J have subscribed
21 my name and affixed my seal of office this date
22 above written.

23
24

ERRATA SHEET FOR THE DEPOSITION OF JAY N. SCHAPIRA, M.D.
DATE TAKEN: JULY 1, 2008
2 PAGE LINE CORRECTION
1

-

3

4
5
6

----

7
8 9 -10 _ _

---

11
12
13 - 14 - 15 - 16 - 17 - 18 - 19 - 20 - 21
22 - -

--

23 - -

Notary Public, State of California

25

24
25

SIGNATURE OF DEPONENT:
DATE:
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Matthew F. McColl, ISB No. 6005
Angela K. Hermosillo, IS8 No. 7425
QUANE SMITH LLP
Sixteenth Floor, U.S. Bank Plaza
101 South Capitol Boulevard
P. O. Box 519
Boise, Idaho 83701
Telephone: (208) 345-8600
Facsimile: (208) 345-8660

17 AMID: 43

Attorneys for Defendants

OR\G\NAL
IN THE DISTRICT COURT OF
THE SEVENTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND
FOR THE COUNTY OF BONNEVILLE
MARVIN F. MORGAN,
Plaintiff,

Case No. CV-06-4332

vs.
MICHAEL ALEXANDER DEMOS, M.D.;
JOHN D. CHAMBERS, JR. M.D.; AND
IDAHO HEART INSTITUTE P.C.,

MEMORANDUM IN SUPPORT OF
SECOND RENEWED MOTION TO
EXCLUDE PLAINTIFF'S EXPERT
WITNESS JAY N. SCHAPIRA, M.D.,
OR ALTERNATIVE MOTION TO
DISMISS

Defendants.

I.
INTRODUCTION
This matter is back before the Court, again, due to Plaintiff's counsel's
failure or the failure of his expert witness, to produce what has been demanded,
Ordered, requested and required, and that is a true and correct copy of Jay N.
Schapira, M.D.'s testimonial history list as is required by Idaho Rule of Civil Procedure
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26{b)(4) which was triggered by the Defendants' Interrogatory of February 2007 and
this Court's Order of March 24, 2009. Defendants have no alternative but to request
that this Court exclude Dr. Jay Schapira from testifying at the trial of this cause of
action, or in the alternative, to dismiss Plaintiff's cause of action against these
Defendants due to this conduct.

II.
FACTUAL AND PROCEDURAL HISTORY
The factual and procedural history of this matter is very familiar to this
Court.

In order to supplement and update the Court since the filing of the prior

memoranda:
On March 24, 2009, this Court first took up the Motion to Exclude Jay
Schapira, M.D.

See Transcript of Motions Hearing March 24, 2009 before the

Honorable Jon J. Shindurling appended as Exhibit A to the Affidavit of Matthew F,
McColl in Support of Second Renewed Motion to Exclude Plaintiff's Expert Jay N.
Schapira, M,D, filed contemporaneously herewith.

At that hearing, the Court advised

Plaintiff's counsel:
You get a list to Matt McColl by noon tomorrow.
If it's not in by noon tomorrow, he doesn't testify or Mr.
McColl may ask for a continuance.
See p. 38, L. 22 - p. 40, L. 2.

As the Court is well aware, Plaintiff's counsel then shortly thereafter,
submitted the list.
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Finding that the list was incomplete, Defendants renewed their Motion
to exclude Dr. Schapira. That Motion was taken up on the date trial in this matter was
set to begin, March 30, 2009.
At that hearing, Plaintiff's counsel admitted that Rule 37 allows the
sanction of exclusion if there has been willful disobedience of a Court order.

See

Transcript of Hearing before the Honorable Jon J. Shindurling March 30, 2009, p. 12,
LI. 10-12. Deposition appended as Exhibit B to the Affidavit of Counsel in Support of
Second Renewed Motion to Exclude.
Importantly, the Court made the following comments:
The civil rules committee made some significant
modifications to Rule 26 that has consistently made some -over the last two or three years some modifications to Rule
26 in order to bring the expert witness in the state up to
speed, particularly with the federal court on a number of
issues.
And one of those critical changes was the changes made
in 2006 to Rule 26(b}(4), which specifically requires that
upon request, among other things, that there be a listing of
any cases in which the witness has testified as an expert or
at trial or by deposition within the preceding four years.
That's what Mr. McColl is complaining about. That's what
he's saying is the federal practice and has been for some
time. It's now the Idaho practice and it has been since
2006, so for the last three years.
And, frankly, I think that's a good change along with the
other changes to 26(b)(4) in requiring the provision of
considerable information concerning experts.
Here it
appears that a request was made sometime ago. It's not
complied with for whatever reason. I really don't see
anything that tells me that this is -- that the information is
being withheld for any sort of untoward reason. I think it's
carelessness. It's carelessness on the part of Dr. [Schapira]
to keep records, and he obviously testifies enough
throughout the country, including a considerable amount in
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federal court, to know that these rules are in place. He's
been questioned on them before. Whether he has the
mechanism in place in his office to keep track of them is
questionable. I'm not sure that there's anything to indicate
that he does it in order to try to hide anything. It's just that
he's not keeping things updated. I've run into that problem
before with witnesses that I've hired and it's difficult to get
them to come up with information.
But there's also a problem here with Mr. Hawkes, as he
humbly admits today that he didn't follow through and
didn't get this information out. There's been an attempt to
comply pursuant to my last order. There's still some holes
in that, as I thought there might be, and that leaves us with
the question of what do we do now to make things fair.
See p. 1 3, L. 25 - p. 1 5, L. 23. Id.

The Court went on to further state:
But I want to create a fair playing field and I'm not going to
impose any limitations in the testimony. I want to have a
full and fair tria" but I want to give you ample latitude to be
able to inquire as to Dr. Schapira's prior testimony, any
inconsistencies that there may be wit, is current position
and be ready for that. I think that's fiar>
See p. 16, L. 21 - p. 17, L. 3.

The Court then continued the trial of this cause of action until October
2009 and subsequently awarded sanctions against the Plaintiff and his counsel as a
result of these issues. 1
On April 29, 2009, Defendants' counsel sent a letter to Plaintiff's counsel
requesting the information that had yet to be provided, that is the full and complete
testimonial history of Dr. Schapira. See April 29, 2009 letter from Matt F. McColl to

lit should be pointed out to the Court that the sanctions award has been paid.
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Lowell Hawkes appended as Exhibit C to the Affidavit of Counsel in Support of Second
Renewed Motion, supra. Importantly, Mr. McColl set forth:
Certainly, with all that we have been through relative to the
above-referenced matter, it is understandable, and I am sure
you would agree, that it is my position that the initial
request for information relative to Dr. Schapira's testimonial
history is outstanding and must be complied with. Whether
or not I elect to pursue additional discovery, please consider
this my attempt at meeting and conferring relative to the
outstanding request, and please supplement your
supplemental response to Interrogatory No.2, from
Defendants' Chambers and Demos, relative to Dr. Schapira,
immediately.
Id.

Within a day, Plaintiff's counsel responded. See April 30, 2009 letter
from Lowell Hawkes to Matthew F. McColl, appended as Exhibit 0 to the Affidavit of
Counsel, supra. Mr. Hawkes importantly noted:
Thanks for your fax yesterday. I don't see things differently
than you do and do agree that we should supplement the
Interrogatory answers. I have asked Dr. Schapira's staff to
look at that carefully in light of your comments that it
appears there are still things in the most recent time.
Id. Nothing was forthcoming.

Plaintiff's counsel was again advised of the failure to supplement on June
22, 2009 during Defendants' hearing on its Motion for Sanctions.

Matt McColl

advised: "The list, of course, was wholly inadequate, remains inadequate." See p. 5,
LI. 5-6, to the Transcript of Hearing before the Honorable Jon J. Shindurling, June 22,
2009, appended as Exhibit E to the Affidavit of Counsel in Support of Second
Renewed Motion to Exclude.
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Defendants' counsel further advised Plaintiff's counsel and the Court at
this hearing that as of June 22, 2009, "[W]hat we have is five cases into 2008, and
we have nothing from Dr. Schapira saying that this list is complete, nothing." Id., p.
1 2, LI. 1 4- 1 6.
Mr. McColl continued:
Dr. Schapira says, in prior cases, I have a tax accountant;
I have a tax attorney, and I have a bookkeeper, and I
recognize under the rules that I am required to keep a list,
and I don't. And he doesn't for a particular reason. And
that is so that lawyers like me can't figure out all of the
cases in which he testifies. He has testified 50 times a year
for 30 years, and yet here we are; it's June 22, 2009, and
I have five cases into 2008. That's all I have. That's all I
had the day after Your Honor ordered that a complete list
pursuant to Rule 26 be provided. It wasn't. It's violative
of the Court's order. And that is what imbues me with the
right to move for sanctions under Rule 37.

Id., p. 1 3, LI. 4-1 7.
III.
ARGUMENT
The sanction of exclusion has been fried and discussed previously.
Rule 37(b) of the Idaho Rules of Civil Procedure lists the sanctions
available when a party fails to comply with discovery orders. Included as a possible
sanction is dismissal of the action.

See I.R.C.P. 37(b)(2)(C).

The imposition of

sanctions is at the discretion of the trial court and will not be overturned absent
manifest abuse. See Southern Idaho Produ. Credit Ass'n v. Astorquia, 113 Idaho 526,
746 P.2d 985 (1987).

MEMORANDUM IN SUPPORT OF SECOND RENEWED MOTION TO EXCLUDE
PLAINTIFF'S EXPERT WITNESS JAY N. SCHAPIRA, M.D., OR ALTERNATIVE MOTION
TO DISMISS - 6
575

The Idaho Supreme Court has stated that there are three factors that have
been laid out to guide the trial courts in their decision of whether to impose the
sanction of dismissal with prejudice.

See Ashby v. Western Council, Lumber

Production and Industrial Workers, 117 Idaho 684, 686, 791 P.2d 434, 436 (1990).

"The two primary factors are a clear record of delay and ineffective lesser sanctions,
which must be bolstered by the presence of at least one "aggravating" factor,
including: 1) delay resulting from intentional conduct, 2) delay caused by the plaintiff
personally, or 3) delay causing prejudice to the defendant." Ashby at 686-87, 436-37.
Seealso Lee

v. Nickerson, 189 P.3d 467, 471, 2008 Ida. LEXIS 137 *8-9 (2008).

In Ashby, supra, the Idaho Supreme Court upheld a trial court's decision
to dismiss the employees' cause of action as a sanction for failure to comply with
discovery orders. Id.
The record in Ashby reflects that the plaintiff employees filed a Certificate
of Readiness for Trial. Id. at 686, 436. The defendant union objected because the
employees had not yet responded to its discovery requests. Id. At a hearing on the
matter, the union requested that the judge strike the employees' complaint as a
sanction for not complying with discovery. While the court did not dismiss the action
at that time, it did grant the union's motion to compel and ordered that the responses
be served within a week. Id. at 686, 436.

Though the employees served responses

within the allotted time, the union informed the court that there were requested
documents that had not been supplied, specific requests for information were not fully
answered, and many answers were answered "not applicable."

Id. The union filed
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a renewed motion to compel, motion to strike, and request for sanctions arguing that
the responses were not fully answered and were lacking in several respects. Id.
Soon thereafter, the employees moved for an extension of time in which
to respond to the union's request for sanctions. Id. The union agreed to vacate its
hearing. Approximately two months later, the hearing was renoticed.
The trial court granted the union's motion and dismissed the employees'
claims with prejudice.

The employees appealed, claiming that the trial court had

abused its discretion. Id. They argued that the court should have considered a less
severe sanction and that the facts of the case did not warrant such extreme measures.

Id.
The Supreme Court affirmed the trial court's dismissal, however, finding
that the record indicated that the trial court had considered the three relevant factors
and clearly set forth appropriate reasons for its decision to dismiss the case as a
discovery sanction. Id. at 687, 437. First, the Court stated that parties are under an
obligation to furnish information relevant to the discovery requests and that the
employees' attempt at compliance with the trial court's discovery order fell so short
of a good faith attempt that it evidenced a clear record of delay. Id.

Second, the

Supreme Court found that the trial court had, in fact, imposed lesser sanctions at the
time it ordered the employees to comply with the discovery requests, but that these
lesser sanctions were "patently inadequate," as the employees had failed to
subsequently provide responsive answers. Id. Third, the Supreme Court foynd that
the trial court record adequately noted the "aggravating factor" of prejudice to the
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union, stating, "The fact that discovery had not been completed after two years was
certainly prejudicial to the defendant who would be forced to answer the plaintiff's
evidence in court within two weeks." Id.
Similarly in

Lee v. Nickerson, supra, the Supreme Court found that the

lower court had acted within its discretion in dismissing the Nickerson's counterclaim
as Rule 37 sanction and that the court had appropriately supported its decision within
its findings and conclusions. Lee, 189 P.2d at 471-72. In that case, the Nickerson's
had caused a delay in refusing to provide Lee with inspection dates and by not
allowing Lee on their property despite various correspondence, motions, and hearings
regarding the matter.

Id. at 472.

The Supreme Court further found that verbal

warnings delivered by the trial court to the Nickersons during two hearings on the
matter satisfied the requirement that lesser sanctions be imposed prior to dismissal.

Id. And finally, the Supreme Court found that the record adequately reflected that the
Nickerson's conduct caused delay in the case. When the Nickersons argued that there
were delays in the case that they had not caused, the Court pointed out that "the
obstreperous conduct need not be the only cause of delay - it need only cause some
significant delay." Id.
The pattern of conduct here is similar, Plaintiff has failed to do what was
required, the Court has imposed already a lesser sanction, which did not result in
Plaintiff correcting the problem and Defendants' are prejudiced.
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IV.
CONCLUSION
At the time of this filing, trial is just under eight weeks away. Plaintiff,
and or his counsel, and/or his expert witness, continue to violate this Court's Order of
March 24, 2009. It is Defendants' respected opinion and position that nothing can be
done, now, to remedy this conduct, beyond dismissing Plaintiff's claims against these
Defendants or excluding Jay N. Schapira, M.D. from testifying at the trial of this cause
of action.

{4t'

DATED this __ day of August, 2009.
QUANE SMITH

JJ~

By

LLP

-L7 _ ------/

Matthew F. McColl, Of the Firm
Attorneys for Defendants

CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on this __ day of August, 2009, I served a true
and correct copy of the foregoing MEMORANDUM IN SUPPORT OF SECOND
RENEWED MOTION TO EXCLUDE PLAINTIFF'S EXPERT WITNESS JAY N. SCHAPIRA,
M.D., OR ALTERNATIVE MOTION TO DISMISS by delivering the same to each of the
following, by the method indicated below, addressed as follows:
Lowell N. Hawkes
Ryan S. Lewis
Lowell N. Hawkes, Chartered
1322 East Center
Pocatello, Idaho

[Xl
[]
[]
[]

U.S. Mail, postage prepaid
Hand-Delivered
Overnight Mail
Facsimile

Matthew F. McColl
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Lowell N. Hawkes (ISB #1852)
Ryan S. Lewis (ISB #6775)
LOWELL N. HAWKES, CHARTERED
1322 East Center
Pocatello, Idaho 83201
Telephone: (208) 235-1600
FAX: (208) 235-4200
Attorneys for Plaintiff

IN THE SEVENTH JUDICIAL DISTRICT COURT
BONNEVILLE COUNTY, IDAHO
The Honorable Jon J. Shindurling

MARVIN F. MORGAN,

Plaintiff,
vs.
MICHAEL ALEXANDER DEMOS,
M.D.; JOHN D. CHAMBERS, JR. M.D.;
AND IDAHO HEART INSTITUTE, P.C.;

Defendants.

)
)
)
)
)
)
)

)

~

)
)
)

Case No. CV-06-4332

PLAINTIFF'S MEMORANDUM
OPPOSING DEFENDANTS'
SECOND RENEWED MOTION
TO EXCLUDE PLAINTIFF'S
EXPERT WITNESS JAY
SCHAPIRA, M.D.

Plaintiff opposes Defendants Second Renewed Motion to Exclude Plaintiff's

Expert Witness Jay Schapira MD., or Alternative Motion to Dismiss (hereinafter Motion
to Exclude or Dismiss"), which seeks the draconian exclusion or dismissal of "all claims"
claiming "Plaintiff has continued to violate the Court's Order of March 24,2009,
demanding a list of cases in which Jay N. Schapira, M.D. has provided expert witness

PLAINTIFF'S RESPONSE OPPOSING DEFENDANTS' SECOND RENEWED MOTION TO
EXCLUDE OR ALTERNATIVE MOTION TO DISMISS - Page 1
Morgan v. Demos, Chambers, Idaho Heart Instituie
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testimony and, on the further grounds that Jay N. Shapira, M.D. should be excluded under
Idaho Rule of Evidence 702.

Motion to Exclude or Dismiss, pp. 1·2.

In addition to this Memorandum, Plaintiff filed the Affidavit of Counsel
relative to the January 3,2007 Interrogatory No.8 explaining that the testimonial list for
the "preceding four years" was previously provided and there is no current basis to
believe there have been any knowing omissions from the list.
The Defendants' Motion is groundless; no order of this Court has been
violated.

The January 3, 2007 Interrogatory No.8
The testimonial history list that has been the focus of the Defendants' three
motions to exclude Dr. Schapira is "a listing of any other cases in which the witness has
testified as an expert at trial or by deposition within the precedingfour years."

Page 2,

Defendant's Memorandum in Support of Motion to Exclude Jay Schapira, M.D. (3-20·
09).

That "preceding four years" is the four-year period allowed by Rule 26, and
relates to the Defendants Chambers and Demos' Interrogatory No.8 seeking that
"preceding four years" of information.

See, Affidavit of Counsel, err 5 (8.25.09).

Neither by this motion nor the prior has Defendants' counsel demonstrated
that any case within that four-year period between January 3,2003 and January 3,2007
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has been excluded - knowingly or otherwise. Dr. Schapira's prior Affidavit represented
the list as a best-efforts listing and expressed a willingness to consider even information
from defense counsel as to any case appearing to be omitted:
5. As the above shows, we may record or think of a medical
consulting case in different terms or persons than what a
formal court caption may show and thus a case may in fact be
listed but somewhat differently than how another person may
look at it. We are reviewing the information provided late
yesterday in the Supplemental Affidavit of defense counsel.
It may well be that other cases in which I have provided
testimony are not on my list as assembling a list when
requested has been in part dependent upon the assistance of
others. It is for that reason that the notation at the end of the
Testimonial History is shown. No case has ever
intentionally been omitted or deleted from the list. 1
welcome confirmed input from any source, including the
defense in this case, in providing corrections or additions to
the list.
'IT 5, AFFIDAVIT OF JAY N. SCHAPIRA, M.D. IN OPPOSITION TO
DEFENDANTS' RENEWED MOTION TO EXCLUDE (3-27-09)

Finally, Defendants' alternative motion to dismiss under Rule 702 is not
supported by anyon-point authority and should be denied.

SUMMARY OF ARGUMENTS
Defendants claim we are before the Court again "due to Plaintiff's
counsel's failure or the failure of his expert witness, to produce what has been demanded,
Ordered, requested and required, and that is a true and correct copy of Jay N. Shapira,
M.D.'s testimonial history list as is required by Idaho Rule of Civil Procedure 26(b)(4)."
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Memorandum, pp. 1-2.

Defendants' Memorandum, however, is limited to counsel's argument
relative to Rule 37(b)(2)(C) regarding "dismissal of the action" as a possible sanction.
Memorandum, p. 6 (Referencing Rule 37(b)(2)(C».

Defendant cites Southern Idaho

Prod. Cred. Ass 'n v. Astorquia, 113 Idaho 526, 746 P.2d 985 (1987), for the proposition
that the imposition is discretionary with the Court.

Memorandum, p. 6.

While discretion is the general rule in areas of discovery, Defendant has
omitted the substance of Southern Idaho Prod. Cred. Ass 'n v. Astorquia, 113 Idaho 526,
746 P.2d 985 (1987) which made it clear in remanding back to the District Court based on
the dismissal of the Affirmative Defenses and Counterclaim that the Court failed to
consider and state its reasons why "lesser sanctions are ineffective":
"before ordering the drastic remedy of dismissal of defenses
and counterclaim, a trial court must consider lesser sanctions,
and that if dismissal is nevertheless ordered, appropriate
findings of fact must be made."
- Southern Idaho Prod. Credit Assn v. Astorquia,
113 Idaho 526, 531,746 P.2d 895 (1987)

Defendant also cites to Ashby v. Western Council, Lumber Prod. and Ind.
Workers, 117 Idaho 684, 686-87, 791 P.2d 434 (1990) and Lee v. Nickerson, 189 P.3d
467; 2008 Ida. LEXIS 137 (2008), as the authority in support of dismissal. But neither
applies to the facts before this court.
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ARGUMENT
THERE HAS BEEN NO VIOLATION;
THERE IS NO BASIS FOR ANY SANCTION
The January 3, 2007 Interrogatory No.8

Defense counsel acknowledges that the testimonial list that has been the
focus of these three motions is "a listing of any other cases in which the witness has
testified as an expert at trial or by deposition witltin tlte preceding four years."

Page 2,

Defendant's Memorandum in Support of Motion to Exclude Jay Schapira, M.D. (3-20-

09)

Defendants then distort both the facts of compliance with the relevant
"preceding four years" and the facts that the only relevant "four years" are those between
January 3,2003 and January 3,2007.
Defendant cites to Ashby v. Western Council, Lumber Prod. and Ind.
Workers, 117 Idaho 684,686-87, 791 P.2d 434 (1990) for the proposition that three

factors must be proven to the Court to warrant dismissal:
"The two primary factors are dear record of delay and
ineffective lesser sanctions, which must be bolstered by at
least one' aggravating' factor, including: 1) delay resulting
from intentional conduct, 2) delay caused by the plaintiff
personally, or 3) delay causing prejudice to the defendant."
Memorandum, p. 7 (Citing Ashby v. Western Council,
Lumber Prod. And Ind. Workers, 117 Idaho 684, 686-87, 791
P.2d 434 (1990».
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Defendants have not shown any improper conduct, let alone intentional
conduct, nor conduct of Mr. Morgan personally, nor any prejudice.
The facts in Ashby are significantly different than here. In Ashby,
"the defendant submitted Interrogatories, Requests for
Production and Requests for Admissions on September 26,
1985. On October 9, 1985, plaintiffs filed a Motion for
Enlargement of Time in which to respond to the discovery
requests; the reasons stated were that pending Motions for
Summary Judgment and Dismissal of Counterclaims should
be resolved before further discovery, and that plaintiffs'
counsel had just returned from a leave of absence.
Defendants, in a Motion for Continuance of the hearing date,
noted that they did not object to an enlargement of plaintiffs'
response time to November 30, 1985. Both plaintiffs' and
defendants' motions were granted, and a hearing date was set
for December 9, 1985. That hearing never took place because
plaintiffs agreed to dismiss the Motions to Dismiss the
Counterclaim and for Summary Judgment, and defendants
agreed to dismiss their Counterclaim.
-

Ashby v. Western Council, Lumber Prod. & Indus.

Workers, 117 Idaho 684, 685-686, 791 P.2d 434 (1990).

Subsequently, plaintiffs filed a Certificate of Readiness for Trial, and on
October 20, defendants objected, primarily because plaintiffs had not responded to their
discovery requests. Defendants filed a Motion to Compel which the "district court
granted" by "ordering plaintiffs to answer the Interrogatories within one week of August
10,1987." Ashby v. Western Council, Lumber Prod. & Indus. Workers, 117 Idaho 684,
686, 791 P.2d 434 (1990).
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The responses, however, failed to supply "requested documents," or
"specific requests for information were not fully answered and many questions were
answered only with the assertion that they were 'not applicable."
Council~

Ashby v. Western

Lumber Prod. & Indus. Workers, 117 Idaho 684, 685-686,791 P.2d 434 (1990).

The district court dismissed the case with prejudice only after it "warned
that failure to comply would result in dismissal" and then "entirely inadequate" responses
were provided, including answers such as "not applicable" to Interrogatories after
informing the Court that Plaintiff had no objections to Defendant's discovery, Plaintiff
essentially "ignored" document requests, providing indecipherable photos, among other
deficiencies.

Ashby v. Western Counci/~ Lumber Prod. & Indus. Workers, 117 Idaho

684,687,791 P.2d 434 (1990).

The Plaintiff simply did not provide substantive

responses.
The Idaho Supreme Court held that "these responses fell so short of a good
faith attempt at compliance with the district court's Order to comply with discovery that
they contribute to the clear record of delay."

Ashby v. Western Counci/~ Lumber Prod. &

Indus. Workers, 117 Idaho 684, 687, 791 P.2d 434 (1990).

The district court found prejudice in the defendant being required "to
answer the plaintiffs evidence in court within two weeks."

Ashby v. Western Council~

Lumber Prod. & Indus. Workers, 117 Idaho 684,688,791 P.2d 434 (1990).
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By contrast, there is no substantive -

or otherwise

information that has

been withheld Defendants here. Additionally, in Ashby the district court found prejudice
in the defendant being required "to answer the plaintiffs evidence in court within two
weeks"

(Ashby v. Western Council~ Lumber Prod. & Indus. Workers, 117 Idaho 684,

688, 791 P.2d 434 (1990»

which differs in this case where the substance of Plaintiffs

case has been given, and Defendant is arguing about potential impeachment evidence
relative to Dr. Shapira. They are fundamentally different cases.
Lee v. Nickerson - willful refusal

Defendants also cite the Court to Lee v. Nickerson, 189 P.3d 467; 2008 Ida.
LEXIS 137 (2008), as authority in support of dismissal. Lee is not applicable here, and
was a case of intentional delay personally caused by the Plaintiffs, who wilfully and
purposely disobeyed the Court's Order.
In Lee, the Nickersons hired Jay Lee to construct a level barn pad and to do
some work on a pond on their property, and Lee filed suit against the Nickersons alleging
the Nickersons did not pay him for his work on the pond.
467,469,2008 Ida. LEXIS 137 (2008).

Lee v. Nickerson, 189 P.3d

The district court dismissed the Counterclaim of

the Nickersons only after painstaking efforts by the Court to allow property inspection and refusals of the Nickersons to obey Court Orders - which were both willful and
intentional. The Lee facts and patience of the trial court are set out below:
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1) Lee moved for a Rule 34 inspection of the Nickerson
property after "Nickerson refused the request to inspect the
property";
2) "The district court granted Lee's motion for inspection of
property" and specifically "provided that Lee and his experts
were entitled to go upon the Nickersons' property for the
purpose of inspection.";
3) "The district court also ordered the Nickersons to provide
dates and times for the inspection by July 1, 2005."
4) Counsel for Nickersons wrote to counsel for Lee providing
dates for inspection, expressly denying Lee the opportunity to
come on their property;
5) Counsel for Lee wrote back stating that the Order permitted
Lee "upon the property to conduct an inspection";
6) Nickersons moved the Court to "bar Lee from their
property";
7) "On October 20, 2005, the district court held a telephonic
hearing" ruling that "Lee was entitled to assist in preparing
his defense and would be allowed to accompany his experts to
inspect the property";
8) "During the telephonic hearing, the district court noted the
Nickersons' history of preventing the inspection, stated its
belief that Lee is entitled to assist his experts by participating
in the inspection, and asked the Nickersons what restrictions
the court could impose in order to address their concerns.
The Nickersons responded there were no circumstances under
which they would allow Lee on their property."
9) "The district court stated if the Nickersons were unwilling
to accede to the court's authority, it would dismiss their
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counterclaim and enter a default against them."
10) "The district court offered to require the Nickersons'
attorney and a deputy sheriff be present when Lee was on the
property" ;
11) "The court then stated that before entering a default it
would allow another hearing where the Nickersons could
speak their concerns in person and continued the hearing";
12) Thereafter, "the Nickersons testified and expressed their
concerns over Lee coming onto their property. During
cross-examination Donna Nickerson stated that even if the
district court entered an order allowing Lee to be present on
the Nickersons' property and participate in the inspection,
she would not obey it";
13) "The district court stated if the Nickersons did not allow
Lee on the property it would dismiss their counterclaim";
14) The district judge even then "offered to accompany Lee
on the inspection of the property";
15) The judge "recessed" the hearing "so that the Nickersons
could discuss this possibility with their attorney";
16. "The Nickersons still refused to allow Lee on their
property" ;
17. Only then, "the district court dismissed the Nickersons',
counterclaim but did not enter a default judgment on Lee's
claims."
-

Lee v. Nickerson, 189 P.3d 467, 471, 2008 Ida. LEXIS 137

(2008).

Lee is nothing like this case. There is no intentional or willful conduct on

the part of Plaintiff to even make a colorable argument that they are similar.
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CONCLUSION

The Defendants' renewed motion to exclude Dr. Schapira is factually and
legally groundless. It should be seen by this court for what it really is -

an effort to

prevent the jury from hearing the truth about the needless death of Ella Morgan from the
negligent angiogram that took her life.
The Motion should be denied.
RESPECTFULLY SUBMITTED this 25 th day of August, 2009

CERTIFICATE OF SERVICE

I hereby certify that on this 25 th day of August, 2009, I faxed a copy of the
foregoing to Matt McColl and Angela Hermosillo of Quane Smith, LLP, Sixteenth Floor,
U.S. Bank Plaza, 101 South Capitol Boulevard, P.O. Box 519, Boise, Idaho 83701, FAX
208-345-8660.
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Lowell N. Hawkes (ISB #1852)
Ryan S. Lewis (ISB #6775)
LOWELL N. HAWKES, CHARTERED
1322 East Center
Pocatello, Idaho 83201
Telephone: (208) 235-1600
FAX: (208) 235-4200
Attorneys jar Plaintiff
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IN THE SEVENTH JUDICIAL DISTRICT COURT
BONNEVILLE COUNTY, IDAHO
The Honorable Jon J. Shindurling

)
)
)
)
)
)
)
)

MARVIN F. MORGAN,
Plaintiff,
vs.
MICHAEL ALEXANDER DEMOS,
M.D.; JOHN D. CHAMBERS, JR. M.D.;
AND IDAHO HEART INSTITUTE, P .C.;

BANNOCK COUNTY

~

)
)
)

Defendants.

STATE OF IDAHO

)
)

Case No. CV-06-4332

AFFIDAVIT OF COUNSEL
RE:DEFENDANTS'SECOND
RENEWED MOTION TO
EXCLUDE PLAINTIFF'S
EXPERT WITNESS
JAY N. SCHAPIRA, M.D.

)
: ss
)

LOWELL N. HAWKES, being first duly sworn states as follows:
1. I am counsel for Plaintiff herein and make this Affidavit on personal and
professional knowledge.
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2. I have reviewed the second renewed motion of the Defendants and it
does not present new substantive issues from those previously ruled upon.
3. On March 30, 2009 I explained at the hearing, together with the Affidavit
of Jay N Schapira, MD. in Opposition to Defendants' Renewed Motion to Exclude that
the three medical cases the Defense was contending were excluded from Dr. Schapira's
list were in fact on the list. Dr. Schapira's Affidavit explained that the list may not
conform to the way in which a lawyer might maintain the list. Specifically, he had
explained to me that the name on the list at times may reflect the family member or
person who made the initial contact where others may contain the name of the patient or
personal representative or similar person.
4. The Affidavit I prepared for Dr. Schapira for March 27,2009 was based
upon conversations with him in which he explained to me (a) there had never been any
intent to exclude any case from a list and (b) he welcomed input from any source,
including Defense counsel in this case, for any omission. His affidavit stated:
5. As the above shows, we may record or think of a medical
consulting case in different terms or persons than what a
formal court caption may show and thus a case may in fact be
listed but somewhat differently than how another person may
look at it. We are reviewing the information provided late
yesterday in the Supplemental Affidavit of defense counsel.
It may well be that other cases in which I ha~e provided
testimony are not on my list as assembling a list when
requested has been in part dependent upon the assistance of
others. It is for that reason that the notation at the end of the
Testimonial History is shown. No case has ever intentionally been omitted or deleted
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from the itst. I welcome confirmed inputfrom any source, including the defense in this
case, in providing corrections or additions to the list.
- -rr 5, Affidavit of Jay N. Schapira, M.D. in Opposition to Defendants'
Renewed Motion to Exclude (3-27-09)

5. The Interrogatory No.8 from Defendants Chambers and Demos (there
was a similar Interrogatory No.8 from The Heart Institute but it did not include any
request for a testimonial history) that is the basis of the initial motion to exclude Dr.
Schapira covered the four year period between January 3,2003 and January 3, 2007. The
testimonial list that we previously furnished was prepared alphabetically and therefcore
covered that period and more; it provided some overlap to each end of that four-year
range.
6. Having conferred with Dr. Schapira and his assistant on this subject for
purposes of this motion, as of this date I have no basis in fact to believe that Dr.
Schapira's prior Affidavit was false or inaccurate in any material way nor do I have any
basis to believe, including anything furnished me by defense counsel herein, that the four
year testimonial history period of cases responsive to the original Interrogatory No.8 is
other than the good faith best efforts of Dr. Schapira's office to provide me information
responsive to the testimonial history list previously furnished.
7. I remain, as Dr. Schapira also stated in his prior Affidavit, ready and
willing to correct any inaccurate entry or oversight relative to the testimonial history list
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furnished. For the Court's ease of reference, a copy of Dr. Schapira's prior Affidavit is
attached.
8. Defendant has not provided this Court with a single omitted case from
the Interrogatory No.8 relevant time period -

January 3,2003 through January 3,2007.

9. No deposition of Dr. Schapira has ever been noticed nor requested,
though offered.
DATED this 25 th day of August, 2009.

\

SUBSCRIBED AND SWORN TO before me August 25,2009.

Residing at Pocat 10
My Commission Exp:-"""lrC:--e"""s.......-::p~nl 21, 2015
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IN THE SEVENTH JUDICIAL DISTRICT COURT
BONNEVILLE COUNTY, IDAHO
The Honorable Jon J. Shindurling

)
)
)
)
)
)
)

MARVIN F. MORGAN,

PIa in tiff,
VS.

MICHAEL ALEXANDER DEMOS,
M.D.; JOHN D. CHAMBERS, JR. M.D.;
AND IDAHO HEART INSTITUTE, P.C.;

)

~

)
)

Defendants.

STATE OF CALIFORNlA
LOS ANGELES COUNTY

Case No. CV-06-4332

AFFIDAVIT OF
JAY N. SCHAPIRA, M.D.
IN OPPOSITION TO
DEFENDANTS'RENEWED
MOTION TO EXCLUDE

)

)
:ss
)

JAY N. SCHAPlRA, M.D., being first duly sworn, deposes and states as follows:
1. I make this Affidavit on personal and professional knowledge and in
opposition to the Defendants' Renewed Motion to Exclude Plaintiff's Expert Witness Jay

N Schapira, MD ..
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2. I have been furnished a copy of Defendants' Renewed l11otion to Exclude

Plaintiff's Expert Witness Jay N Schapira, MD. seeking to exclude me from testifying
herein based upon a claim of "omitted" cases from my Testimonial History.
3. Of the four cases cited to this Court in the original Renewed Motion
filings on Wednesday, as being omitted from my Testimonial History, the three medicallegal cases are in fact listed in my Testimonial History, and the fourth is not a medicallegal case but a case in which I testified for the defense in an employment dispute:
a. Entry 131. Johnson v. Panayiotou is listed as entry 131 for Orrill
& Cordell under the name of Sullivan. Jamie Sullivan Johnson was
the administratrix of the estate of Mae Sullivan. Mae Sullivan was
the patient and is her name that shows on my list. The name of "Mae
Sullivan, Deceased" is shown in the caption of the "Exhibit A" case
Opinion defense counsel furnished this Court.

b. Entry 139. Blaha v. Ganem is listed as entry l39 on the
Testimonial History showing my deposition. "Trial" was not added
to the list as an oversight.
c. Entry 156. Bond v. United States is listed as entry 156. That
entry shows counsel who retained me as Michael Archuleta who is
identified as counsel on the "Exhibit B" defense counsel furnished
this Court.
4. The Potts v. Radio Shack case is not a medical-legal case; it was an
employment dispute for which I provided some testimony for the defense. That nonmedical-legal case was not listed as an oversight and not any attempt to withhold
information.
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5. As the above shows, we may record or think of a medical consulting
case in different terms or persons than what a formal court caption may show and thus a
case may in fact be listed but somewhat differently than how another person may look at
it. We are reviewing the information provided late yesterday in the Supplemental
Affidavit of defense counsel. It may well be that other cases in which I have provided
testimony are not on my list as assembling a list when requested has been in part
dependent upon the assistance of others. It is for that reason that the notation at the end
of the Testimonial History is shown. No case has ever intentionally been omitted or
deleted from the list. I welcome confirmed input from any source, including the defense
in this case, in providing corrections or additions to the list.
6. I am advised that the representations/implications of the defense to this
Court have been that I am a "professional witness" who does not see and treat patients.
That is not true. Since beginning my medical practice in 1978 at the UCLA Medical
Center and at Cedars Sinai Medical Center, my practice has always been a hands-on,
patient-iIlteIl~ive,

busy clinical practice. lvly medical office is part oftne complex oftne

Cedars Sinai Medical Center in Los Angeles and my typical day begins early with patients
at the Medical Center and ends in the evening after again seeing hospital patients.
7. While I have provided consulting and testimony in legal and legalrelated cases, both for the plaintiff and the defendant, that work has always been only a
small fraction of my total professional time. Specifically, comparing the number of legal
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case "patients" with the number of my individual medical practice patients seen and
treated, my total medical-legal cases are still much less than even 5% of my patients.
8. I am sensitive to the view that the $10,000 a day I charge for full days
away from my medical practice is significant. That charge, however, is a reflection of all
of the costs incidental to an ongoing busy medical practice and the economic realities and
considerations of being away from that medical practice when required to provide
testimony. I understand, however, that amount is not at odds with, but in fact much less
than, the financial realities of the medical charges in this case for Mrs. Morgan's
angiogram of February 3, 2004.
9. Mr. Morgan's claim herein for the wrongful death of his wife is a sound
claim of medical negligence arising from the breach of specific and long-recognized
principles of performing a safe angiogram. In this case, the autopsy by Idaho Falls
autopsy pathologist, Dr. Gary Ellwein, independently confirmed proceedings

prior to any legal

that Mrs. Morgan's death was solely the result of the avoidable damage

done to her right coronary artery during the angiogram by Dr. Demos at the Idaho Heart
Institute on February 3, 2004. The detail of that professional negligence is set forth in my
prior Affidavit dated May 20, 2008 and has never been challenged or countered by any
opposing affidavit or testimony.
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DATED this 27~l day oOl/larch, 2009.

JA Y N. SCHAPIRA, M.D.

SUBSCRIBED AND SWORN before me this 27,11 day oOv1arch, 2009.

NOTARY PUBLIC
Residing at:
Commission expires:
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CERTIFICATE OF SERVICE
I hereby certify that on this 27th day of March, 2009 I faxed a copy of the
foregoing to Matt McColl of Quane Smith, LLP, Sixteenth Floor, U.S. Bank Plaza, 101
South Capitol Boulevard, P.O. Box 519, Boise, Idaho 83701, FAX 208-345-8660.
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Exc/ude J'taintijfs Expert Witness Jay

N. Schapira, M. D..

AFFIDAVIT OF JAY N. 5CHAPIRA, M.D. IN OPPOSITION TO
DEFENDANTS' RENEWED MOTION TO EXCLUDE - P"lIe 1
Mor,Q4t1 11'. 'kltUU, Chambers, Idaho Hhlrlimlihcte:

601

CERTIFICATE OF SERVICE
I hereby certify that on 25 th day of August, 2009 I faxed a copy of the
foregoing to Matthew F. McColl of Quane Smith, LLP, Sixteenth Floor, U.S. Bank Plaza,
101 South Capitol Boulevard, P.O. Box 519, Boise, Idaho 83701, FAX 208-345-8660.

AFFIDAVIT OF COUNSEL RE: DEFENDANTS' SECOND RENEWED
MOTION TO EXCLUDE PLAINTIFF'S EXPERT WITNESS JAY N. SCHAPIRA, M.D. M~organ

v. Demos, Chambers, The Heart Institute
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